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Executive Summary

Public International Financial Institutions (PIFIs), such as export credit agencies (ECAS), the
International Finance Corporation (IFC) and the Multilateral Investment Guarantee Agency (MIGA)
are akey source of loans, guarantees and insurance to companies and sovereign states doing businessin
developing countries. Largely mandated to promote trade and investment, over the past few decades
PIFI s have supported numerous projects, such as large dams, mining projects, and oil and gas
exploration, that have had devastating impacts on the environment, communities and human rights.

In response to public and political pressure, IFC, MIGA and ECAs have adopted separate
environmental, social and cultural safeguards and policies for taking into account some of the
harmful impacts of these projects. Policies (and practices) between ECAs and the World Bank Group
(WBG), however, still remain disparate. Different national ECAs are also still implementing their
‘common approaches to the environment’ to awidely varying degree. Social issues and human rights
concerns are for the most part included as * add-ons' to a primarily environmental assessment.

Asinternational human rights law and public perception evolves - identifying new roles and
responsibilities for non-state actors, such as multinational corporations (MNCs) and the institutions that
fund them - there isa growing pressure on PIFIs to be more comprehensive in how they take account of
the human rights impacts of projects. The WBG has long steered clear of the issue of human rights,
citing itslimited focus on purely economic considerations. But pressure from both within the Bank, and
from without, may be shifting the issue of human rights at the Bank. Similarly, ECAs have long
deferred their responsibility for human rights by hiding behind atrade (rather than a development)
mandate. Some have made tentative steps into the issue of human rights. However, most continue to
focustheir energy on refining their political risk assessments so that they better take account of human
rights impacts on investment risk, rather than at the risk that the investment poses on human rights.
Such avision is not sustainable. Continued PIFI support for projects that have devastating impacts on
human rights, and perverse incentives within these institutions that distort project outcomes, are two of
many reasons for going beyond existing measures.

To address this shortfall, this discussion paper proposes a framework, based on best practices, for
mainstreaming human rights concernsinto all stages of the project cycle. It focuses on devel oping
better process, incentives and disincentives to promote enhanced project outcomes. Consequently, the
framework covers four key phases: i) the preparatory phase of the project (feasibility study, needs and
options assessment); ii), the project development phase (Human Rights Impact Assessment); iii) PIFI
project categorization, review and appraisal (screening, categorization - including ‘No Go’ zones and
categorical prohibitions - review, setting conditionalities); and finaly, iv) project implementation
(monitoring and compliance). The paper aso includes annexes highlighting potential human rights
baseline studies and compensation measures, an illustrative categorical prohibitionslist and human
rights screening mechanism for PIFIs.

The main premise behind the paper is that a new framework needs to be devel oped that firmly roots
corporate and PIFI processes and practice in international human rights law, because accountability
and obligation —the ‘responsibility’ part of ‘ corporate social responsibility’ - are missing from
current voluntary codes and safeguards. In doing so, this rights-based approach to trade and project
finance revives key issues of accountability, participation, equity and sustainability.

The paper isan initial attempt at moving beyond the theoretical debates about human rights and
investment, to making some initial suggestions as to how this might occur in practice.
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Glossary of acronyms

CAO - Compliance Advisory Ombudsman, IFC
and MIGA

COFACE — Compagnie francaise d’Assurance
pour le commerce extérieur, France’s ECA

CSR — Corporate social responsibility
FAC — Foreign Affairs Canada
Ducroire — Belgian ECA

EBRD — European Bank for Reconstruction and
Development

ECA — Export credit agency
ECG — Export Credit Group of the OECD

ECGD - Export Credit Guarantee Department,
the United Kingdom’s ECA

EDC — Export Development Canada, Canada’s
ECA

EFIC — Export Finance and Insurance
Corporation, Australia’s ECA

EIA - Environmental Impact Assessment

ESIA — Environmental and Social Impact
Assessments

EIR — Extractive Industries Review of the World
Bank

ERG — Export Risk Guarantee, Switzerland’s
ECA

EU - European Union
Ex-Im — Export Import Bank, the US ECA
FI — Financial Intermediary

Hermes - Hermes Kreditversicherungs-AG,
Germany's ECA

HRCA - Human Rights Compliance Assessment
HRIA — Human Rights Impact Assessment

IBRD — International Bank for Reconstruction
and Development

ICCPR - International covenant on civil and
political rights

ICESCR - International covenant on economic,
social and cultural rights

IDA — International Development Association
IFC — International Finance Corporation

ILO — International Labour Organization

IMF — International Monetary Fund

IUCN - International Union for the Conservation
of Nature

JBIC - Japan Bank for International Cooperation,
one of Japan’s ECAs

MIGA — Multilateral Investment Guarantee
Agency

MOU — Memorandum of Understanding
MDB — Multilateral Development Bank

NEXI - Nippon Investment Insurance, one of
Japan’s ECAs

NORAD - Norwegian Development Agency
OD - Operational Directive

OECD - Organization for Economic Cooperation
and Development

OPIC - Overseas Private Investment
Corporation

PIFI — Public International Financial Institutions
PRA — Political Risk Assessment

PRAD - Political Risk Assessment Department
RDB — Regional Development Bank

SACE - Istituto per i servizi Assicurativi per il
Commercio Estero, Italy’'s ECA

SIA — Social Impact Assessment
UDHR — Universal Declaration of Human Rights

WBG or WB — World Bank Group — includes the
IBRD, IDA, IFC and MIGA

WCD — World Commission on Dams
WHS - Heritage Site

WRI — World Resources Institute
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1) Introduction

Export Credit Agencies (ECAS) are one of the central government vehicles for promoting increased
trade and investment. Over the past decade, they have been coming under increasing scrutiny by civil
society, the media and policy makers due to their support for investments that have had negative
environmental, social and human rightsimpacts.

Whereas efforts have been made internationally to develop policies to address the environmental
impacts and, to alesser extent, the social impacts of ECA-backed investments, human rights impacts
have remained largely outside of the reform discourse of ECAs.

In an effort to address thislack of dialogue around the issue of human rights and trade and project
financing, and acknowledging the increasing pressure for corporations, ECAs and other public
international financial institutions (PIFIs) to take human rights into account, the NGO Working
Group on Export Development Canada (WG), in collaboration with Rights & Democracy (formerly
ICHRDD), has organized a meeting in Ottawa, May 3" and 4™, 2004 to discuss how the human
rights impacts of trade and project finance can be assessed.

This conference builds on previous discussions amongst civil society on thisissue. In December
2002, the WG held a meeting to ook at existing impact assessment methodologies applied to large
dams, and the areas of peace and conflict, gender, and human rights. The meeting fostered an early
discussion about the applicability of different accountability mechanisms to PIFl-supported projects.
In June 2003, Rights & Democracy held its annual think tank on the question of human rights and
investment". Both of these meetings spoke to the urgency of taking human rights into account in the
areas of trade, export promotion, and finance. We believe that human rights impact assessments
(HRIA) could facilitate this effort, and make a positive contribution to building coherence between
the existing international human rights obligations and trade and finance.

The May 2004 workshop will build on those initial meetings, bringing together experts from
government (including EDC), academia and civil society to explore the challenges and opportunities
for developing a HRIA. This background paper isintended to kick-start discussion at that meeting. It
provides a brief overview of how PIFIs, and especially ECAS, operate, and considers the policies and
practices they have developed to take human rights into account. It then goes on to argue why such
practices might be considered inadequate, and then presents a framework for how both companies
and PIFIs might better take human rights into account. Thisincludes arationale for the model used, a
draft framework for aHRIA, and parallel mechanisms for PIFIs to ensure that their project review
necessarily safeguards core human rights standards. The paper ends by considering some further
challenges and questions to the framework being proposed.

The questions highlighted throughout the paper are intended to stimulate discussion on this draft

framework and associated PIFI mechanisms. It is our hope that debate and discussion on this
Framework will continue beyond the May meeting and its participants.

2) Public International Financial Institutions and Human Rights

2.1) What are PIFIs?
Public International Financial Institutions (PIFIs) represent a broad group of organizations that
provide loans, guarantees and/or insurance primarily to companies and sovereign nations to promote
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trade and investment in devel oping countries. In general, they are public because they operate on
capital either directly or indirectly contributed from central governments, and were created by an act
of government(s). Here, the term “PIFI” includes the International Monetary Fund, the World Bank
Group® (WBG), the regional development banks” (RDB) and export credit agencies (ECAS).

This discussion paper, however, will focus primarily on ECAs, although the recommendations also
have strong implications for the International Finance Corporation (IFC) and the Multilateral
Investment Guarantee Agency (MIGA), both part of the WBG. Thisis due not only to the similar
role that IFC and MIGA play to ECAs, and to the overlap in the number of projects that receive both
IFC and ECA-funding, but also to the use of IFC standards by ECAs.

2.1.1) Export Credit Agencies (ECAS)

Export credit agencies and investment insurance agencies, or ECASs, are public agencies that provide
financial and risk management services, such as loans, guarantees, and insurance, to private domestic
companies primarily to help promote exports to, and investments in, devel oping countries and
emerging markets. As such, ECAs exist to promote trade and investment in higher risk markets and
transactions, which private finance and insurance was otherwise not doing. Most northern
industrialized countries have an ECA, as do an increasing number of southern industrialized
countries, such as Brazil, India, Mexico, and South Africa. In al there are 76 ECAsin 62 countries,
although the G7 countries provide the vast majority of export credit support.

By the end of 2000, total ECA exposure to developing countries had reached $500 billion — accounting
for one-quarter of developing countries’ total long-term external debt." New commitmentsin 2000
amounted to $50 billion (down from $75 billion in the mid 1990s)." Investment insurance on foreign
direct investment has al'so risen steadily, with Berne Union® members extending $17 billion in new
insurance in 2001, and covering atota of $72 billion by year’s end (up from atotal $26 billionin 1993
and $46 billion in 1998)." These figures are all the more impressive, considering the substantially
higher degree of private investment that ECA risk management is able to leverage.

To ensure alevel playing field for all ECAs— without which, ECAswould compete to outdo each
other - the Organization for Economic Cooperation and Development (OECD), provides a global
forum in which ECAs report on activities, discuss technical issues and harmonize policies. The
regulatory framework for ECA activity is“The Arrangement on Guidelines for Officially Supported
Export Credits’, a‘gentleman’ s agreement’ exempted from the World Trade Organization’s
Agreement on Subsidies and Countervailing Measures.

Whilethe‘Arrangement’ helps harmonize ECA policies, ECAs till vary in terms of both the structure
(from fully private such as COFACE in France, to fully public such as the US Export-Import Bank) and
the type of business each conducts (some, such as Japan’s NEXI, smply provide insurance).

In practice, ECAs also differ from commercial banks in three distinct ways. Firstly, while
commercia banks seek market returns on their loans and insurance, ECAs only seek to recover their
operating and financing costs, with limited exception, such as Canada's EDC which is mandated to
make a profit”; secondly, whereas commercial banks offset uncollectable loans against aloans loss

! The World Bank Group includes the International Bank for Reconstruction and Development (IBRD or ‘World Bank'), the
International Development Association (IDA), the International Finance Corporation (IFC), and the Multilateral

Investment Guarantee Agency (MIGA).

2 These include the African, Asian, European and Inter-American development banks.

% The Berne Union is the International Union of Credit and Investment Insurers. 51 of 76 ECAs are members.
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reserve, the majority of ECAs cover bad loans directly through government transfers; finally, because
ECA financing is government-backed, its“ Triple A” credit rating isimplicitly better than what
commercial banks and insurance companies can provide.

The Canadian Context - Export Development Canada (EDC)

Export Development Canada, or EDC, is Canada’ s ECA. It is afederal crown corporation,
established in 1944 through the Export Development Act (EDA) “for the purposes of supporting and
developing, directly or indirectly, Canada's export trade and Canadian capacity to engage in that

trade and to respond to international business opportunities.

Assuch, it isthe main source of publicly
supported export financing in Canada,
and like other ECAs, was designed to
complement financial support provided
by private sector banks and financial
institutions. In 2003, it provided
CDN$51.9 hillion in trade finance and
risk management servicesto finance and
insure export sales and investments, up
from $34.8 billion five years earlier (see
table opposite for details)"'. Over the past
ten years, approximately 20% of annual
support on average goes towards project
financing, with 80% for insurance.""

nd

60-

50+

40-
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20+
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1994 1996 1998 2000 2002
OFigures in billions (EDC Annual Reports, 1994-2002)

EDC provides Canadian exporters with loans, guarantees, and commercial and political risk
insurance. It is 100% owned by the government and its credit is backed by the government and
ultimately by the Canadian public. Like other ECAS, it receives interest and dues from its trade
financing and insurance business, and raises additional capital by issuing bonds on capital markets.

Itis, however, also digtinct from other ECAsin anumber of ways. Rather than having a separate
insurance facility, EDC offers both trade financing and insurance. Instead of targeting predominantly
“higher risk” emerging and devel oping markets, EDC spreads its i nvestments between low and high
risk markets, extending the mgjority of its services to the US and Europe. EDC targets high-risk
projects, such as the recent loan guarantee for the Cernavoda nuclear reactor, through a separate
“Canada’ account, designed for higher risk national interest projects in which the government assumes
the risk and financing directly through its Consolidated Revenue Fund. Finally, whereas other ECAs
receive periodic government infusions to offset losses, EDC maintains |oan |oss reserves to write down
poor investments. That said, on occasion, the government has reimbursed EDC a portion of the interest
payments due from defaulting countries, and has reimbursed it for write-downs of sovereign loans that
have been agreed to through multilateral processes such as the Paris Club or the HIPC Initiative®.

EDC is exempt from the Canadian Accessto Information act, Federal Government Sustainable
Development Strategy, and the Canadian Environmental Assessment Act —in the latter case, due to
the existence of its own environmental review directive.

4 EDC isregulated by both the EDA and the Financial Administrations Act, which meansit reports to both the Department of
Finance and of International Trade. The Minister of International Trade reports to Parliament on EDC business.

®1n 2002, EDC received $402 million in debt relief from the federal government to reimburseit for an amount equal to debt relief
granted by the Government of Canadato HIPC countriesfor debtsincurred with EDC in prior years (EDC Annud Report 2002, p. 75)
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2.1.2) World Bank Group

The World Bank Group (WBG) includes the International Bank for Reconstruction and Devel opment
(IBRD or 'World Bank’), the International Devel opment Association (IDA), the International Finance
Corporation (IFC), and the Multilateral Investment Guarantee Agency (MIGA) and the International
Centre for Settlement of Investment Disputes. Since this paper has implications for both IFC and
MIGA, we shall briefly describe their rolesrelative to ECAs.

About the I nternational Finance Corporation (IFC) and the Multilateral I nvestment
Guarantee Agency (MIGA)

IFC and MIGA are the private sector arms of the WBG, providing loans, guarantees and equity
investments to private companies doing business in devel oping and emerging markets. |FC can aso
bring foreign and domestic partners together in joint ventures. In doing so, IFC, like ECAs, isable to
attract additional sources of funding to these projects, in particular due to the ‘ stamp of approval’
message that |FC support sends to private sector investors. In some cases, banks may even be co-
lenders. IFC also provides advisory services and technical assistance to governments and busi nesses.
In fiscal year 2003, IFC approved 186 projects totaling US$5.4 billion (cf. US$38.6 hillion for EDC
aone), primarily in the financial (50.2%), transportation (11.2%) and fossil fuels (7.6%) sectorsin
Latin America ($2.18 billion) and Europe and Central Asia ($1.39 billion)™.

MIGA promotes private sector foreign direct investment into devel oping countries through the
provision of guarantees. These guarantees are aform of insurance designed to protect investors
against losses associated with non-commercial risks, including expropriation, war and civil
disturbance, and breach of contract. In fiscal year 2003, MIGA issued 59 guarantees, amounting to
$1.4 billion in new coverage, supporting 37 projects, eight of which werein Africa. *

2.2) PIFls and Human Rights

2.2.1) International Human Rights Law

By virtue of the international treatiesthey have ratified, States are legally bound to respect, protect
and fulfil human rights. Far from being a voluntary standard to which governments may choose to
aspire, human rights hold primacy over policies and laws which govern the economy: economic
policies and laws must therefore be consistent with a State’ s human rights obligations.

The protection and promotion of human rights are set out in various international conventions and
covenants. For example, the Charter of the United Nations obliges member states to promote “universal
respect for and observance of human rights and fundamental freedoms’ *' and calls on “every organ of
society” to do the same. Article 28 of the Universal Declaration of Human Rights (UDHR) maintains
that “ Everyoneis entitled to asocial and international order in which the rights and freedoms set forth
in this Declaration can be fully realized.” *"' Specific obligations were subsequently codified in two
major international human rights treaties: the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Socia and Cultural Rights (ICESCR). The
Vienna Declaration and Programme of Action, adopted by consensus by 171 UN Member States,
further re-affirmed that "Human rights and fundamental freedoms are the birthright of all human
beings, their protection and promotion is the first responsibility of Governments’ "' Numerous other
treaties, regiona conventions and accords require States parties to protect human rights.

The recognition of the universality, indivisibility, interdependence and interrelationship of all human
rights and fundamental freedoms as they are defined by the UDHR is essential to any discussion of
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rights. The ICESCR further extends the concept of human rights beyond civil and political freedoms,
by recognizing the right to basic needs such as food, health care, education and housing. For
example, in Canada, the Federal Government interpreted the right to health through domestic
legidation, creating the Canada Health Act. The Act sets out as its primary objective, “...to protect,
promote and restore the physical and mental well-being of residents of Canada and to facilitate
reasonabl e access to health services without financial or other barriers.” However, since the
ICESCR requires the commitment of resources by the government to fulfill these needs, and since
the resources may not always be readily available, states are only bound to progressively realize
these obligations. This means that despite their legal value, violations of economic, social and
cultural rights are common, and the application of the ICESCR is limited.

Beyond the state, the recently-drafted UN Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with Regard to Human Rights — presented as a draft
proposal “with no legal standing” in April, 2004 at the 60" Session of the Commission on Human
Rights — provides a comprehensive list of the human rights obligations of companies. The Norms call
on companies to “refrain from any activity which supports, solicits, or encourages States or any other
entities to abuse human rights”". While the highly-contested norms are not aformal treaty, they are
not limited by clauses which are non-regulatory in nature. The norms represent a growing trend to
extend human rights obligations beyond States.

Whether thiswill equally extend to PIFIs, whether PIFIs have a duty to ‘protect’ and ‘fulfil’ human
rights, or just ‘respect’ them, and whether they have duties under international law at all, is till a
topic of keen debate (see Peter Woicke's, IFC Vice President, commentsin 2.2.3). That said, thereis
at least a strong case for PIFIsto ‘do no harm’ under international law, since as public entities, they
are state agents and act as organs of the state abroad. Therefore the actions of such agents are
attributable to the state and would be considered ‘ Acts of the State’ under international law.”

QUESTION: Is an export credit agency, by virtue of its relationship to government legally obliged
to observe specific human rights standards?

If an ECA is legally obliged to uphold human rights standards, which ones?

2.2.2) Beyond the'catch-all’ of the environment
Over the past few decades, and in the absence of any standards to take the social, human rights and

environmental risks of IFC, MIGA and ECA-funded projectsinto account, civil society groups (see box
opposite) have criticized PIFIs for supporting countless

ecologically and socially harmful projects, including large By May 2000, close to 350 NGOs from 45
dams, pulp and paper mills, nuclear reactors, chemical and CRUITES EE SEnEel ine Jelei

. . et . Declaration for ECA Reform’, with six key
|ndL_Jstr|aI facilities, the export _of ams and military demands: greater transparency, public
equipment, and the extractive industries™". access to information and consultation with

civil society and affected people; binding

. . common environmental and social
Although the WBG has devel oped environmental, social and SIS (Tt e T el

cu_It_u_raI safeguards and polici&c_ in response to growing standards for finance; the adoption of
criticism about the harmful projectsit supported, the ECA explicit human rights criteria; binding
community has been less of afocus until recently, and dower | guidelines to end ECAs abetting corruption;

. the cessation of non-productive
to respond. In 2003, following pressure from OECD investments, such as military exports; and

Minigterial mandates, the G8, media, civil society and the the cancellation of ECA debt for poor
public, ECAsfinaly adopted by consensus the “Common countries.
Approa:hes on environment and OffICIal ly S*Ipporta‘j export i Full text at www.eca-watch.org/goals/iakartadec.html
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credits’ (Common Approaches

XVii

, aset of recommendationsfor ECAsfor screening, categorizing and

reviewing potentialy environmentally harmful projects (See comparative table below). Importantly, the
recommendations did refer ECAsto IFC and World Bank standards, even if these standards are till far
from adequate themselves. That said, strong skepticism gill remains among civil society about the
Common Approaches, which is criticized for being voluntary and far too flexible, and which offers no
guarantee of stopping ECA involvement in environmentally and socially harmful projects.

Meanwhile, human rights impacts have been principally addressed by ECAs through social impact
“add-ons” included in existing environmental impact assessment (EIA) models. As such, only
selected human rights impacts are addressed, such as involuntary resettlement, project-associated
health impacts, and the destruction of cultural sites or abuse of indigenous rights. Relatively
speaking, the WBG has led on taking account of socia impacts (at least in policy). But and duty to
‘respect, protect and fulfil’ international human rights obligations and a rights-based approach is
still largely absent from both ECAs and the WBG.

Table 1 - Taking the environment into account at IFC, MIGA and ECAs

Social standards (beyond the
environment)

Institutional measures to
enhance accountability,
transparency, participation

Reference to human
rights/Efforts to move human
rights forward

International
Finance
Corporation

Beyond the environment, IFC
also provides certain social
safeguards and guidelines for
projects that involved
occupational health and safety
(Guidelines)™, involuntary
resettlement (O.D. 4.30),
indigenous peoples (0.D. 4.20)*
and cultural property (OPN
11.03)™) IFC does however
caution that, in some cases, the
magnitude and complexity of
social issues go beyond the
scope or responsibility of the
private sector and fall within the
domain of government, to be
addressed on a case by case
basis.

Consultation encouraged, and
reporting of consultations held
as part of the EIA.

IFC makes the EIA available as
early as possible, but no later
than 60 days prior to board
approval.

Usually only in the context of
human rights allegations
associated with IFC and MIGA
funded projects, such as the BTC
pipeline in Turkey. In this instance,
the Compliance Advisory
Ombudsman of IFC and MIGA
may investigate the allegations.

Recently, however, IFC have
shown interest in linking core
labour standards and protocols
on the use of security forces to
the review of its safeguards, and
are refining the Sustainability
Framework they use to identify
and track contributions, to make
human rights more explicit. That
said they see their area of
responsibility as very limited.

xXii

ECAs

The Common Approaches
makes reference to
benchmarking projects against
IFC safeguards, and taking into
account, as part of the
environmental impact
assessment, involuntary
resettlement, indigenous
peoples and cultural property.

The Common Approaches
makes no explicit reference to
consultation with stakeholders,
except as part of the EIA.

EIA information will be disclosed
30 days before board approval
with the company’s consent.

In practice, ECAs vary widely on
both issues. US Ex-Im, for
example, makes disclosure a
prerequisite of financing and
encourages comments;
Portugal’'s COSEC only discloses
project information 30 days
before issuing a letter of credit.

None, but see the individual
national initiatives below.
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2.2.3) Addressing human rightswithin IFC, MIGA and ECAs
Determining where IFC, MIGA and ECAs stand on human rights is a challenging task.

The World Bank has long underscored — at least in its rhetoric — the importance of respecting human
rights as a central goal of development (and poverty alleviation), but it has been much slower to
articulate how it might promote human rightsin its operations. This has perhaps been because the
Bank haslong argued that its Articles of Agreement limit the range of the Bank’s activitiesto “only
economic considerations’, prohibiting political activities. Since the Bank’s previous General
Counsel argued that human rightsis a“political issue,” the Bank has limited its ability to talk about
human rightsissues. So while the Bank continues to underscore the importance of human rights, it
has largely cut short the debate by asserting its mandate to focus on economic development.

But just as the international context for human rights dowly seemsto be evolving (2.2.1 above), the
focus within the Bank also seem to be changing. Although the Board doubtless remains the biggest
hurdle, the Bank has started internal discussions to determine where human rights fitswithin its work.
For example, at an open Bank discussion on theissue in 2002, Alfredo Sfeir-Y ounis, the World Bank’s
Special Representative to the UN, said that arguments that keep the Bank from addressing human rights
are no longer credible, that economic development, poverty alleviation and human rights are not
mutually exclusive, and that the Bank must actively start mainstreaming human rights.”" More
recently, the Bank’ s new General Counsel Danino stated that "insofar as human rights constitute avalid
consideration for the investment process they are properly within the scope of issues which the World
Bank must consider when it makesiits decisions. And this consideration must include all human rights:
those classified as economic, social and cultural, aswell as those classified as civil and political """

The Extractive Industries Review (EIR) is now adding new fuel to the debate on the World Bank’s
responsibility to protect and promote human rights. The report, for example, noted that human rights
abuses and civil conflict have been linked to (WBG-funded) extractive industry projects, that these
projects have often increased vulnerabilities, social antagonism and conflict, and that the extractive
industry projects have not effectively contributed to poverty alleviation—the central mandate of the
World Bank Group. The EIR also recognized that projects have resulted in an uneven sharing of
costs and benefits, have brought social disruption to communities, and have disregarded indigenous
land rights. The report even affirmed that “ Resource exploitation cannot take place in a vacuum that
ignores|...] human rights obligations’.”™" Among other things, the report called on the Bank to:

- mainstream human rightsinto all areas of WBG policy;

- adopt al four International Labour Organization (ILO) core labour standards;

- make the safeguard policies an explicit tool for ensuring the respect, protection and fulfillment
of human rights, and in particular, recognize and respect the rights of women;

- incorporate experienced, independent and reputable third parties to verify the human rights status
in all relevant projects; and,

- assess the human rights track record, and policies, of companies, and make compliance with
human rights principles a prerequisite of WBG support.

The Report was also critical of MIGA and IFC, noting that their assessments were still sorely

5 Under ‘Operations’ in the Articles of Agreement for IBRD, IDA, IFC and MIGA, is a section on “Political Activity Prohibited’’
which states that “The Bank and its officers shall not interferein the political affairs of any member; nor shall they be influenced
in their decisions by the political character of the member or members concerned. Only economic considerations shall be relevant
to their decisions, and these considerations shall be weighed impartially in order to achieve the purposes stated in Article|”.
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deficient on social issues, and that gender, human rights and health were not dealt with properly™"'.
Among other things, the report’ s recommendations included:

- ensuring that a comprehensive options assessment be conducted before they support a project;

- requiring companies to negotiate conditions that |eave affected communities better off;

- incorporating the free prior and informed consent of indigenous communities and of individuals
facing resettlement into their safeguard policies;

- guaranteeing that companies have a transparent process for sharing and distributing revenues;

- developing clear guidelines for monitoring regional and local impacts and benefits of investments
and guarantees, so that these are systematically monitored and mitigated.

- asking sponsors to incorporate public health prevention and reduction into project design;

- ensuring thereis an effective local complaints and dispute resolution mechanism in place;

- better integrating social elementsinto existing EIAS;

- developing a system for determining ‘no-go’ zones; and,

- guaranteeing that procedural rights are a part of the decision-making process.

While the IFC has yet to articulate publicly what components they might be pursuing, they claim to
be “taking the EIR recommendations very seriously” in the review of their safeguard policies despite
Bank Management’s position.”"" In addition, in 2003, the Compliance Advisory Ombudsman (CAO)
conducted areview of the Safeguard policies and made a number of recommendations that echoed
some of the EIR findings ™" In terms of human rights, the CAO a so conducted a study of a
number of IFC and MIGA -funded projects to establish whether the outcomes would have differed
had the agencies respected human rights norms. While the report was internal, and the findings
therefore not disclosed publicly, it isafirst step forward. In more concrete terms, IFC Vice President
Peter Woicke said that agency has a“ special responsibility to address these issues’, because it
believes in the “business case for human rights’. Consequently, he said I|FC has been looking into
labour standards and the protocol on the use of security forces for private sector investments. But as
for practical engagement, Woicke remained uncertain of IFC’s level of responsibility to ‘ respect,
protect and fulfil’ human rights, he recognized the challenges of doing so “within a consistent,

credible framework”, and questioned whether IFC should even be responsible for resolving alleged
human rights disputes.*"

In sum, the hesitations of the WBG to take on human rights can be explained by both the narrow
economic mandate in which it has historically situated its activities, and strong and resistance among
certain Board members to adopt human rights criteriain lending decisions. In addition, human rights
also present challenges within the Bank in terms of establishing the financial and human capacity to
operationalize policies to protect and promote human rights. But with new tools being developed in
consort with companies and civil society to address human rights, and with further research being
conducted on operationalizing other tools, even this argument seemsto fall short. The only remaining
concern is around potential Bank complicity in supporting projects that violate human rights.

ECAs have, for the most part, been similarly hesitant to take on human rights, with only afew
making efforts to begin internal discussions on the issue and put in place measures to take human
rights into account (see Table 2 below). However, the landscape is changing, and like the Bank,
ECAsare likely to come under increasing pressure to take on recommendations similar to those made
in the EIR. Furthermore, the recommendations in the EIR hold equally for ECAs as for the Bank for
several reasons. Firstly, ECAs often co-partner with IFC and MIGA on projects. Secondly, they
continue to support large infrastructure projects that have the potential for serious human rights
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impacts. Finally, ECAs often look to the WBG to take the lead on issues. In fact, the Situation at
ECAsisarguably cause for even greater concern since the Common Approaches already falls far
short of WBG safeguards and policies, social standards are even less present in ECA policies than at
IFC and MIGA (see table above), and ECAs extend more new |oans and guarantees every year than
IFC and MIGA combined.

Table 2 - Taking account of human rights at ECAs

Ducroire

In January, Belgian Parliamentarians introduced legislation to ensure that businesses receiving export
credit support respect the OECD guidelines for MNEs, the UN Norms for TNCs, the five core ILO labour
standards, World Bank operational and environmental guidelines, and the OECD convention on
corruption. If passed, when an individual deems that a company has not followed these guidelines, they
can call on an ad hoc Parliamentary Compliance commission to investigate the allegation. If found
guilty, the Commission could then impose sanctions™.

In late April, another proposal came before the Senate proposing to establish 1) a Board for Ducroire
composed of 18 members, of which 6 would be from NGOs, and 2) an Ethical Committee on
Multinational Enterprises to advise and inform Ducroire on projects. The Committee would also inform
the public, the Lower House, Senate and Government about foreign investment in general, and
research, document and publish an annual report.”

Both pieces of legislation will be discussed in October or Novermber 2004.

ECGD

In terms of social standards, ECGD looks at the following: involuntary resettlement; compulsory land
acquisition; impact of imported workforces; job losses among local people; damage to sites of cultural,
historic or scientific interest; impact on minority or vulnerable groups; child or bonded labour; use of
armed security guards.

ECGD'’s Business Principles, and case impact analysis, state that it will take into account the social,
environmental and human rights impacts of applications for support. To achieve this goal, the ECGD
benchmarks projects against WB, RDB, EU and UN standards, but has no binding standards other than
host country law. The case impact analysis is also used to check whether a country has ratified 6 core
UN human rights conventions and 8 ILO “fundamental conventions”’, and expects project sponsors to
comply with those that the country has ratified. As a result of parliamentary pressure, the ECGD has
now adopted a policy of not supporting projects involving forced or child labour.

EDC

EDC's ‘Code of Business Ethics makes reference to valuing ‘human rights and promot[ing] the
protection of internationally recognized human rights, consistent with the policies of the Government of
Canada’. However, it is not exactly clear how it meets or measures this goal. More recently, EDC held a
CSR Advisory meeting in December 2003 and an NGO Dialogue in March 2004 to explore how to better
take human rights into account. (See 2.2.4 for more details below). EDC and Japan’s JBIC now also
have a Compliance mechanism in place to ensure that EDC complies with its policies.

Ex-Im

In April 2002, a US Member of Congress submitted a bill proposing the creation of an Office of Human
Rights Assessment within the Ex-Im Bank. The office would serve an advisory function to identify and
address potential human rights concerns for projects under consideration by Ex-Im. Assessments would
be based on standards set by the ILO, international human rights and humanitarian law, and a number
of rights indicators. It would cover labour rights, displacement of indigenous populations, social unrest,
local government’s freedom of speech record, treatment of ethnic minorities, religious freedoms, and
women’s rights. It would not have the authority to cancel a specific project. Currently, Ex-Im’s human
rights review of a project through Congress is only implemented for “every transaction over $10 million
to determine if it may give rise to human rights concerns”.**" The bill to establish the HR office was
defeated in Congress by one vote. Congress, however, has recommended that detailed information of
the potential human rights impact of proposed Ex-Im projects be available.

" Thisincludes the International Covenants on civil and political rights, and Economic, socia and cultural rights; Convention on
the elimination of all forms of racial discrimination, Convention on the elimination of all forms of discrimination against women,
Convention against torture, Convention on the Rights of the Child; in terms of ILO Conventions, it includesILO 29 (forced
labour), 87 (freedom of association and the right to organize), 98 (right to organise and collective bargaining), 100 (equal
remuneration), 105 (abolition of forced labour), 111 (discrimination in employment and occupation), 138 (minimum age of
employment and occupation), and 182 (worst forms of child labour).
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JBIC and | Japan’s ECAs provide a good example of how far most ECAs are currently prepared to go in terms of
NEXI ‘human rights’. JBIC’s guidelines for reviewing projects state that, "environmental and social
considerations refer not only to the natural environment, but also to social issues such as involuntary
resettlement and respect for the human rights of indigenous peoples.” NEXI, Nippon Export and
Investment Insurance, has similar language in their guidelines. “Social issues”, therefore include human
rights issues. Like EDC, JBIC and NEXI also have a new compliance mechanism to receive complaints
and test the integrity of its policies.

In practice, however, JBIC recently funded the San Roque dam in the Philippines, where the houses of
families that were resettled were burnt, forcing them to relocate. A community leader, who is claiming he
has lost his source of livelihood, is also being harassed constantly by local officials.

2.2.4) Assessing human rightsat EDC

EDC’s 1999 Code of Business Ethics states that, “ EDC values human rights and promotes the
protection of international recognized human rights, consistent with the policies of the government of
Canada.” The Office of the Minister of International Trade further emphasized thisin 1999, suggesting
the need for the crown corporation to “be mindful of Canada’ s international commitments in the area of
core [abour standards, human rights and the environment, and to promote other corporate social
responsibility standards, including the [OECD] Guidelines for Multinational Enterprises.” "

Although it is difficult to measure the extent to which EDC has met these goals, EDC addresses
human rights issues through assessing the political risks associated with financing and insuring
transactions, and by considering the social impacts as per their Environmental Review Directive.

Political risk assessment (PRA) — Like many other ECAs, EDC looks at human rights in the context
of evaluating the potential political and market risks of conducting businessin a particular country.
As such, human rights concerns constitute part of EDC’s PRA, which considers “ actors or
developments in the political, economic, and social areas of a system that have the potential to
impact negatively on the delivery of EDC’ s services in support of Canadian exporters and
investors®

More specifically related to human rights, the assessment of political risk takesinto consideration country
level risk and project-level risk.2 Country level risk capturesissues such as socio-economic inequality,
government attitudes towards foreign investment, the relationship between the host government and
elites, government interference in transactions including corruption, regime legitimacy and stability,
and the existence of democratic ingtitutions to give voice to peaceful expression of grievances. Through
this, EDC considers labour issues, and discriminatory treatment of disadvantaged groups.

PRA takesinto account risks of political violence, currency transfer and convertibility and
expropriation. Political violence covers whether such violence already existsin the country (from
protests to war with another country) and the factors that could indicate future political violence.
Factors that indicate arisk of future violence are broad and include government responses to
violence; the existence of disaffected and/or displaced groups, ethnic and/or religious conflict; and,
government legitimacy (how it came to power, freedom of the press), as well as other factors. Project
level risksinclude the project’ s relationship with the local population, costs and benefits to the
country and local population, as well as other factors.

Expropriation risk assessment explores the state of the legal system in the host country (e.g., the

8 Country-level and individual risk (political risk) and environmental risk, are one of countless risk considerations, including
construction and development risk, market risk, input risks, operational risks, transaction risks, sponsor risks, and currency risks.
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existence of an independent judiciary, use of legal precedence over personal politics, evidence of
corruption), the attitude of the government toward foreign investment, the state of investment and
sector regulations, and the project costs and benefits to a host country and its population vs. the
environmental and socia impacts. "

The overall risk level of aproject is derived from a combination of both country and project level
risks, which are combined to establish arisk rating for each risk. Financial analysts get copies of the
political risk assessment, which is submitted to the management committee as part of their project
approval documentation. In most cases, a project in a country with a poor human and socio-economic
rights record will have a higher transaction risk rating. The higher therisk, the lesslikely itisa
project will receive support. Tangible human rights issues may also increase the risk rating to a point
where the project istoo risky for EDC to provide support, athough there is no pre-determined level
of risk that will effectively veto a project.

EDC derivesitsintelligence for assessing human rights largely through Foreign Affairs Canada
(FAC). In May 2002, EDC signed a Memorandum of Understanding (MOU) with FAC to obtain
country-related human rightsinformation. This gives EDC access to FAC’s annual human rights
reports on specific countries, which provide a general overview of a) the status of internationally
recognized human rightsin that country, including economic, social and cultural rights; and, b) the
status of equality and discrimination.

In addition, EDC also uses classified and open source material (Amnesty, Human Rights Watch), or
assessments by other ingtitutions (World Bank) to determine whether a specific project, or counter
parties to the project, might be complicit in severe human rights violations. In extreme cases, EDC
may also conduct further research to capture the nature of an abuse.**""

Finally, EDC has also recently begun what it calls 'areverse flow analysis®, or looking at the impact
of the project on the human rights situation. The results of this analysis are not included in the
political risk summary, but rather as areputational risk summary. This then goes to the decision-
makers to inform EDC whether it should extend support or not.

Social impacts - EDC also takes account of specific social impacts (which can include human rights
concerns) for loans above SDR10 million or with repayment terms of over two years. These concerns
are assessed through areview of the social impacts highlighted in a company’ s environmental impact
assessment. These include “any instance of involuntary resettlement or any other adverse change that
the project imposes on indigenous or vulnerable groups or cultural heritage.” "

In recent meetings, EDC has said it is committed to further improving its process and methodol ogies
to assess human rights. In fact, Amnesty International-Canada has encouraged it to develop human
rights impact assessment tools or guidelines. However, although EDC is working on enhancing its
existing PRA methodology to better take account of human rightsissues, it still to early to know
what these changes might entail, nor whether it will implement Amnesty’ s recommendation.

2.2.5) Going beyond existing measures — Compliance and human rights
Section 2.2.2 and 2.2.4 and Tables 1 and 2 above indicate that ECAS, (IFC and MIGA) largely take

% In The Private Sector and Conflict Prevention Mainstreaming: Risk Analysis and Conflict Impact Assessment Tools for
Multinational Corporations (Country Indicators for Foreign Policy,1992: p. 4), Ashley Campbell refersto 'the reverse flow of
risk' as looking beyond the potential risks to a company and its shareholders of investing in a conflict zone, to assessing the risk
of acompany aggravating a conflict situation”.
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note of human rights issues through PRAS, and the social add-ons that are included as part of an
environmental impact assessment. However, for a number of reasons, PRAs and Environmental and
Social Impact Assessments (ESIAS) are themselves limited by the extent to which they can truly
address human rights.

PRAs do not take account of the impacts of projects on communities - In terms of ensuring compliance
with human rights norms, PRAs are generally inadequate because risk analysis for the most part
consders the specific set of political risks of atransaction for the ECA (or company). Although the
EDC case (2.2.4) demonstrated how human rights are incorporated into the PRA, this merely allowsthe
ECA to protect itself and the company against potential risks. It does not provide the same level of
assurance to the involuntary risk bearers, i.e. the affected communities™"". In other words, while the
PRA Department considers human rights issues, it trandates levels of risk into corresponding
premiums, rather than into specific human rights conditionalities to be associated with the project. The
reputational risk assessment may have resulted in a project not going forward. However, in the case
where aproject is still approved, there are no mechanisms to ensure that human rights are protected.

Social standards address a very limited number of rights and work to mitigate rather than promote
and protect them — Apart from specific transaction-related social impacts, the methodology which
ECAslike EDC use to evaluate the human rights impacts of a project on specific groups remains
unclear. For example, does EDC take into account its human rights obligations when assessing social
impacts? What ‘ mitigation’ measures and conditionalities are put in place to respect, protect, and
fulfil human rights? Does EDC ask companies to respect core labour standards? How does EDC
ensure that respect for these and other conditionalities is maintained?

PIFIs continue to support projects with human rights impacts —Publications such as Race to the Bottom
11 and Gambling with People’s Lives! document how, despite their environmental and social
policies, ECAs and the World Bank till have done little to protect human rightsin their projects. Race
to the Bottom |1 demonstrated that despite the existence of policies for taking the environment into
account, ECAs have still funded projects with devastating environmental impacts. Little has been done
to addressissues of lost livelihoods, food insecurity, destruction of sacred or spiritual sites, poor labour
conditions and worker health, social disruption, inadequate early meaningful participation, exclusion of
women from consultation, harassment of ethnic minorities, use of paramilitary forces, and even
violation of host country law. Furthermore, some sectors that might have traditionally escaped an
environmental review, such as the telecommunications industry, have the potential to carry human
rights impacts. In 2003, EDC signed a $300 million plusline of credit with Nortel Networks for its
work in Colombia®". That same year, 10,000 unionized telecommunications workers lost their jobsin
Colombia, and over 70 trade unionist were murdered by Colombian paramilitaries' EDC's
environmental mechanism may not have been triggered by this transaction, but it is surprising that its
PRA did not trigger better safeguards.

Other reasons to devel op a stand a one human rights impact assessment procedure include the following:

Public financial institutions, such as ECAs, are already subject to international law - In the case of
EDC, as apublicly owned institution and agent of the state, it is subject to the (domestic and
international) laws that govern Canada. As such, the Canadian government has the responsibility of
ensuring that EDC (and the projects it supports) complies with universal human rights standardsin
all areas under itsjurisdiction, and that it respects the law in host countries. There are therefore
(arguably) aready legal obligations on EDC, and other ECAS, to protect human rights.
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Perverse incentiveswithin PIFIs distort outcomes — Severa academic articles have documented the
pressures within the World Bank to lend despite the outcomes™'". This, however, would not seem to be
unique to the World Bank. For example, in 1999, the UK’ s ECGD commissioned areport by KPMG, oniits
risk management systems‘". Although it did not specifically identify the“pressureto lend”, one might
interpret the report’ s key recommendation of separating risk management functions from underwriting
functions, as a serious concern regarding the integrity of existing risk assessment procedures.

Thereisaso abuilt-in incentive among ECAs, IFC and MIGA to support riskier projects, with
potentially higher human rights risks, because the PIFIs are able to make more money on the
associated insurance premiums. For example, EDC employees receive bonuses based on the volume
(i.e. amount, rather than number) of transactions they have managed to finance in any given year.
This creates an incentive among EDC staff to push through larger projects, despite the likelihood that
such projects may engender a much higher degree of political risk and potential social, environmental
and human rights hazard. More disturbingly, it seemsthere is no corresponding mechanism for
holding staff accountable when they have made a poor assessment of the risks involved, and project
sponsors subsequently default on payments.

Furthermore, the IFC, MIGA, and several ECAs (including EDC) are mandated to operate at a profit,
lending at near commercial rates.

QUESTION: What sort of incentives need to be put in place to encourage both companies and

PIFIs to take better account of human rights concerns ?

Taking human rightsinto account putsindustry at a competitive advantage — Industry claims that
having to take human rights issues into account puts them at a competitive disadvantage. Thiswould
assume that one of the competitive advantages for Canadian companies lies in conducting, or being
complicit, in human rights abuses. In contrast, not putting into place appropriate mechanismsto gain
demonstrable public acceptance are likely to cost the company more in the long run through
increased social antagonism and conflict, and exacerbating social and economic imbalances.
International Alert, for example, has underscored the business case for its Conflict Risk Impact
Assessment (CRIA) by highlighting the potential material costs (particularly in terms of risk
management, security and personnel costs), opportunity and reputational costs for companies when
they get caught up in or exacerbate conflict situations.

xlv

Clearly, current practice must be revised, and new policies introduced to address existing gaps. The
next section presents a draft framework for aHRIA and parallel review mechanismswithin PIFIsto
ensure due human rights diligence throughout the project cycle.

QUESTION: Should we be advocating for Corporations, the World Bank Group and Export Credit
Agencies to be conducting human rights impact assessments and screening of projects? Does

this not simply further diminish the power of local communities to the advantage of already
powerful entities?

3) Human Rights Impact Assessment —a model of ‘best practices’

What would a human rights impact assessment (HRIA), and the corresponding PIFI review
mechanisms, look like? The remainder of this paper attempts to answer this question by presenting a
draft framework for discussion. However, before discussing the specifics of what such a framework
might look like, let us explore some of the guiding principles behind such a methodol ogy.
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3.1.1) EIlAs, SIAsand Voluntary Codes—Where do human rightsfit in?

A traditional EIA or SIA looks at the positive and negative impacts of a project on issues like habitat,
biological diversity, hydrology, air and water quality, or health, minorities, gender, social networks
and economic activities. The HRIA model proposes to go one step further by rooting the assessment
process in human rights norms, providing an integrated impact assessment that identifies and
assesses the potential cultural, economic, environmental, social, civil and political rights impacts of a
project, including on vulnerable groups *°. In fact, to some extent, a HRIA represents a"'new and
improved" impact assessment process, adding value in three ways. It underscores the core concepts
outlined below (needs assessment, meaningful consultation and participation, human rights
standards, etc.); it grounds the assessment in international legal obligations; and it demands
accountability, and brings the human rights elements of the S A and EIA to the fore. Thisit does by
attempting to integrate into its design measures to respect, protect and fulfil the human rights of all
stakeholders. In contrast, the WBG’s EIA/SIA guidelines do not even mention human rights.

While often only making passing reference to human rights, voluntary codes of conduct have gone
some way to setting ethical standards for businesses. Their proliferation over the past five years (See
Table 3 below) has also brought with it a growing awareness of the notion of CSR. Thisisa positive
step forward, asit signals a growing social conscience among the public and rising demands for
transnational corporations and other businesses to act responsibly. However, the inability of some
corporate actors to abide by the codes they have ‘adopted’, a key flaw of their non-binding nature,
has resulted in increased cynicism and frustration among civil society and academia about the
efficacy of such voluntary measures. The notion of ‘responsibility’ should speak to notions of
accountability and obligation — elements that have been largely absent from current CSR practices.

Table 3 — Recent Voluntary Codes of Conduct

United Nations Global Compact (1999) — Based on the UDHR, the ILO Fundamental Principles and Rights at
Work, and the Rio Declaration, the Global Compact encourages corporations to change their business operations in
a manner in keeping with the nine core principles, hamely to: 1) support and respect human rights; 2) ensure no
complicity in their abuse; 3) uphold the freedom of association and recognize the right to collective bargaining; 4)
eliminate all forms of forced labour, 5) harmful child labour, 6) and discrimination; 7) be precautionary in their
approach to environmental challenges; 8) promote greater environmental responsibility; and 9) encourage the use of
environmentally friendly technologies. (www.unglobalcompact.org)

OECD Guidelines for Multinational Enterprises (MNEs) (2000) — Recommendations made by governments
to MNEs operating in OECD countries to practice responsible business conduct, and “respect human rights, not only
in their dealings with employees, but also with respect to others affected y their activities, in a manner that is
consistent with host governments”. They cover areas including employment and industrial relations, human rights,
disclosure, environment, bribery, competition, taxation, consumer protection and science and technology.
(www.oecd.org/daf/investment/guidelines)

Equator Principles (2002) — As of March 2004, 20 commercial banks had voluntarily ‘adopted’ the EP, requiring
projects they finance to meet IFC and World Bank standards and safeguards, and making continued funding contingent
on the project sponsors implementing their environmental and social management plans. (www.equator-principles.com)

The HRIA model and PIFI mechanisms proposed here attempt to give a greater voice to the
neglected principles of accountability and obligation. It presents a draft framework for tranglating
voluntary codes, existing international conventions and standards, and best practicesin the field into
policy, so they may be regularly and directly put into practice. The goa of this framework isto cover

19 The idea of an impact assessment that includes separate environmental, social, health and cultural heritage components was
raised in the WCD report, although it is referred to as a project-level impact assessment (1A) (WCD, (2000), p. 283-285).
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the entire project cycle. Consequently, the paper works through each phase of the cycle, from early
feasibility studies and HRIA —which are the responsibility of the project sponsors and independent
experts — to project categorization, review and approval — the responsibility of the PIFI —to
implementation, monitoring, and compliance — the responsibility of a number of actors. As aresult,
the process attempts to be fairly comprehensive, while recognizing that it can clearly not cater to the
specificity and difference of every situation, location and context.

The methodology used in the development of the proposed HRIA framework attempts to draw on
best practices currently in use, build from arights-based framework, reinterpret existing impact
assessments through the use and application of appropriate human rights language, apply the World
Commission on Dam’ s rights and responsibilities framework for stakeholder identification, and
incorporate relevant human rights instruments and standards.

3.1.2) Use of best practices

Wherever possible, the HRIA model has been derived from existing best practices, although given
the breadth of issues covered in this paper, it cannot reflect al existing practices. Consequently, the
core structure for the HRIA is derived from existing models for Environmental and Social Impact
Assessments (ESIAS). Additional inputs have been derived from World Bank Group guidelines, the
recommendations of the World Commission on Dams (WCD) and the Extractive Industries Review
(EIR), the Akwé Kon Guidelines of the Inter-Sessional Working Group on Article 8(j) of the
Convention on Biodiversity, the Human Rights and Business project of the Danish Centre for Human
Rights, the Norwegian Agency for Development’ s Handbook in Human Rights Assessment, the
Oxfam Community Aid Abroad Ombudsman and other best practicesin the field.

Table 4 — Some Best Practices and Standards Reviewed

Biodiversity convention - The convention sets out commitments for maintaining the world's ecological
biodiversity in the context of continued economic development. The Convention establishes three main goals: the
conservation of biological diversity, the sustainable use of its components, and the fair and equitable sharing of the
benefits from the use of genetic resources. (www.biodiv.org/convention/articles.asp)

Conflict Risk Impact Assessment (CRIA) -Company investments in conflict-affected regions often have
unintended negative impacts, usually because companies do not fully understand the pre-existing context in which
they work, or the dynamic interactions between their projects and this environment. CRIA is designed to help
extractive sector companies address the underlying causes of conflict and contribute to long-term structures for
peace. From project conception through to closure and withdrawal, the tools developed through CRIA enable
companies to anticipate, monitor and assess the impact of their business operations on local, regional or national
tensions, identify potential conflict triggers, and develop strategies that contribute to conflict prevention and peace-
building. International Alert is currently exploring the applicability of the tool to Multilateral Development Banks
(MDBs) and ECAs. The final toolbox will be published in December 2004. (www.international-
alert.org/policy/business/pnr/conflict_risk_impact.htm)

Extractive Industries Review - The Extractive Industries Review was launched by the WBG to consult with
stakeholders about its future role in the extractive industries. The aim of this independent review was to produce a set
of recommendations that will guide involvement of the World Bank Group in the oil, gas and mining sectors. The Final
Report recommends, among other things, that to combat climate change, the Bank should pull out of oil projects in
five years, stop funding coalmining and increase lending for renewable energy. It should also require "free prior and
informed consent" from local indigenous peoples before funding any extractive project.
(www.eireview.org/html/EIRFinalReport.html)

Human Rights and Business Project’s Human Rights Compliance Assessment - This interactive,
internet based tool was designed to provide companies with a comprehensive list of HR factors to take into account
when assessing the impact of their operations. The tool enables companies to systematically address HR conditions
and issues early on in their planning process, avoid violating the human rights of their employees, and foster better
business practices. (www.humanrightsbusiness.org)
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International Finance Corporation safeguard policies - “The Safeguard Policies provide IFC with the
framework to minimize and mitigate environmental and social risks in the projects IFC finances. There are ten safeguard
policies addressing key environmental and social development issues including environmental assessment, natural
habitats, involuntary resettlement and other policies”. (www.ifc.org/ifcext/ policyreview.nsf/e11ffa331b366c54ca2569210
006982f/1790644170c3547485256dfe0056243d?OpenDocument)

NORAD Handbook in Human Rights Assessment - The handbook and assessment tool provides a series of
benchmarks regarding HR needs, criteria and follow-up that guide NORAD staff in developing policy and program.
The HR form helps to assess the extent to which a program is consistent with HR treaty obligations, creates HR
awareness within the target population, empowers target groups affected by the program, and how the impacts of a
project affect different groups. (www.norad.no/files/Handbook.pdf)

UN Norms on the Responsibilities of Transnational Corporations (TNCs) and Other Business
Enterprises with Regard to Human Rights (2003) — Drawing on a broad array of legal norms, voluntary
codes of conduct, labour practices and NGO guidelines, the norms set out legal norms and obligations which TNCs
are expected to respect, protect and fulfil, including: the international bill of human rights; security of persons; rights
of workers; international and national environment, health and safety agreements; national sovereignty and local
communities; not use forced or child labour. (www1.umn.edu/humanrts/links/norms-Aug2003.html)

World Commission on Dams Final Report - The Report establishes criteria, guidelines and standards for the
planning, design appraisal, construction, operation, monitoring and decommissioning of dam, energy and water planning
projects. that helps determine who has a legitimate place at the negotiation table and what is on the agenda. This
process allows stakeholders a greater say in the decision-making process, increases the chances that needs will be
adequately addressed, ensures broader public support for projects that are accepted, and screens out inappropriate
projects. Seven strategic priorities help shape these recommendations: gaining public acceptance; comprehensive
options assessment; addressing existing dams; sustaining rivers and livelihoods; recognizing entitlements and sharing
benefits; ensuring compliance and sharing rivers for peace; and development and security. (www.dams.org)

3.1.3) Rights-based framework

An increasing number of development agencies, UN agencies, and civil society organizations are
centering their approach to development through arights-based lens. At the heart of this rights-based
approach is the protection and promotion of human rights. In practice, this means that established and
accepted human rights standards become the guiding principles behind development activities and
initiatives. It al'so means that development occurs in tandem with the progressive realization of
fundamental freedoms and human rights, rather than at the expense of the respect for, protection and
fulfillment of these rights.

That said, unlike IFC and MIGA, ECAs do not have an explicit development component to their
mandate, but instead actively seek to promote trade and investment in developing countries. In fact,
only the Swiss ECA, Export Risk Guarantee (ERG), isrequired to harmonize its export credit support
with government development aid policy objectives, and Canada’s ECA, EDC, is explicitly exempted
from the Federal Government sustai nable development strategy. The trade focus of ECAs may then
put them at odds with pursuing arights-based ‘ development’ approach. But, one could also argue that
not following such an approach creates potential policy incoherence between the objectives that
government aid agencies are trying to promote, and the negative development impacts that some
export-credit -funded ‘trade’ projects may have.

The UN Specia Rapporteur on the Right to Health, Paul Hunt, echoed this notion in his 2004 report
to the 60™ session of the Commission on Human Rights. He suggested that “what is needed [in the
context of government disconnectedness] is a coherent approach to the application of a State's
various national and international obligations, including those relating to trade, devel opment,
economics and human rights”™'. Dr. Hunt suggested that an increasing number of countries are
addressing this “ disconnectedness’ by “mainstreaming” human rights within government®'. The
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consequences of not doing so were highlighted in an earlier 2003 UN Report on Human Rights,
Trade and Investment. While acknowledging the positive force that investment can play in promoting
human rights, the report cited ILO research in which many countries were witnessing a downward
pressure on labour and environmental standards as a result of investment. Investors and companies, it
went on, are using “expropriation provisions to protect investments against new measures to protect
the environment and promote human rights”'. Among other things, the 2003 report advocated
increasing levels of overseas development assistance alongside investment liberalization. Both the
2003 and 2004 reports al so recommended devel oping methodol ogies to assess the human rights
impacts of trade and investment rules and policies, including the right to health.

The HRIA framework proposed in this paper builds on thisidea, and on existing methodologies, in
developing arights-based approach to international trade and project finance. It places at its core
values of accountability, participation, equity and sustainability. This has several implications.
SpeC|f|caIIy, it means that:
there should be no trade off between rights and devel opment: in other words, devel opment should
be carried out in away that is compatible with human rights
- that narrow economic terms on which project successis gauged, should be broadened to include
issues such as culture, biodiversity and sustainable devel opment;
- that project development should focus on equity, equality and the sharing of costs and benefits; and,
- that the decision-making process should be transparent and more inclusive of affected communities
and civil society ¥

3.1.4) Useof human rightslanguage

Although built on traditional impact assessment processes, the model clearly has to reflect the above
ideas and the differing language of human rights. EIAs, for example, talk about measures to mitigate
and minimize impacts. An HRIA might instead talk about measures to respect, protect, or fulfil
individual and collective rights of people and groups affected by the project. This would include
Indigenous Peoples' rights, the rights of local communities, recognition of customary rights,
recognition of people’s own representative institutions. With thisin mind, the HRIA itself, and the
means by which it is carried out and reviewed, becomes a key tool towards guaranteeing respect for
the inherent rights of the project-affected people and groups. At stake are issues of equity, equality,
transparency, inclusion and early meaningful and informed participation. Safeguards that allow for
review and appeal, negotiated settlements, and compliance mechanisms are important for ensuring
the protection of individual and collective rights. This, in particular, might help give voiceto
otherwise marginalized groups, and ensures a certain level of accountability in the project. Finally,
social development plans, negotiated compensation plans, free prior and informed consent, benefit
sharing programs, and decommissioning plans are important for the fulfillment of individual and
collective rights. This speaks to issues of empowerment and sustainability. At each level of the
project cycle, the HRIA should ensure that people and groups are aware of their rights and that the
process empowers the rights holder to claim their rights.

3.1.5) Identification of stakeholders—World Commission on Dams rights and risk framework
This rights-based approach has important implications also for the identification of the various
stakehol ders associated with a specific project. Stakeholders, or rights holders, are individuals and
groups whose rights will be impacted by the project. “Key stakeholders’, as defined by the WBG, are
those who are the most vulnerable, including the poor and excluded socia groups. Stakeholders also
include those individuals and groups who involuntarily bear some of the project risks because their
livelihoods and quality of life are compromised by the project, but who may be excluded from the
decision-making processes that determine the parameters of the project.
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Any identification of stakeholdersin a human rights impact assessment process should therefore:

- recognize existing rights and those who hold them;

- identify those at risk or vulnerable to the impacts of the project; and,
- identify the constraints to establishing alevel playing field for stakeholder involvement.li

3.1.6) Identification of rights

As mentioned abovein 2.2.1, there are a growing number of conventions and lega instrumentsto
ensure the respect, protection and promotion of people’s human rights. Below isalist of some of the
human rights that might be compromised by the types of projects/companies PIFIs have supported in
the past and that should help guide the HRIA, its review and implementation.

International Covenant on Civil and Political

Rights™

- The right to self determination for all peoples to
pursue their economic, social and cultural
development (Art. 1 of both Covenants)

- The right not to be deprived of one’s own means of
subsistence (Art. 1 and 2, both Covenants)

- Right life, liberty and security (Art. 6; Art. 9)

- Freedom from torture, or degrading punishment
(Art. 7)

- Freedom of movement and freedom to choose
one’s place of residence for everyone within the
state (Art. 12)

- Equality before the courts and tribunals (Art. 14)

- Right not to be subject to inference with their
privacy, family, home or correspondence (Art. 17)

- Freedom from arbitrary arrest and detention

- The right to hold opinions without interference;
freedom of expression, including the freedom to
seek, receive and impart information (Art. 19)

- The right of peaceful assembly (Art. 21)

- The right to join and form trade unions (Art. 22)

- The right to take part in the conduct of public affairs,
directly or through a chosen representative (Art. 25)

- Equal protection before the law (Art. 26)

- The right of minorities to enjoy their own culture, to
profess and practise their own religion, or to use
their own language (Art. 27)

International Covenant on Economic, Social

and Cultural Rights

- The right to work and to have the opportunity one’s
living by the means one chooses (Art. 6)

- The right to equal pay for equal work, to just and
favourable remuneration and work conditions (Art. 7)

1 The International Covenant on Civil and Political Rights
and the Covenant on Economic and Socia Rights articulate
in more detail many of the articles of the Universal
Declaration of Human Rights (UDHR). They, instead of the
UDHR, areincluded here because of their binding nature.
However, it is aso worth nothing that in addition to the
UDHR, thereis the American Convention on Human Rights
and its Protocol of San Salvador, the African Charter on
Human and Peoples Rights, the European Convention on
Human Rights and the European Socia Charter.

and to form and join trade unions (Art. 8)

- The right to an adequate standard of living, including
food, clothing and housing, and to the continuous
improvement of living conditions (Art. 11)

- The right to the enjoyment of the highest standard
of health (Art. 12)

ILO Core Labour Standards

- ILO Declaration on Fundamental Principles and
Rights at Work, including a) freedom of
association (ILO 87), and the right to collective
bargaining (98); b) elimination of all forms of
forced or compulsory labour (29, 105); c) abolition
of child labour (138, 182); and d) elimination of
discrimination in respect of employment,
occupation and wage (100, 111, 183).

Women'’s Rights
- Convention on the elimination of all forms of
discrimination against women

Children’s Rights
- Convention on the rights of the child

Indigenous Rights
- ILO 169 concerning Indigenous and Tribal Peoples
in Independent Countries

Migrant Workers Rights

- - International Convention on the Protection of the
Rights of All Migrant Workers and Members of
Their Families

Environment

- Convention on Biodiversity

- Convention on Environmental Impact Assessment
in a Transboundary Context or Espoo Convention

Aarhus Convention

- Pillar I - Access to information

- Pillar Il — Public participation in decision-making
- Pillar 11l — Access to justice

QUESTION: What other core rights might be

integrated into the HRIA as indicators? What
would this look like?
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Having identified a number of core concepts key to

mai nstreaming human rights throughout the project cycle,
below we attempt to outline what such a mechanism might
look like in practice. We have divided thisinto four key phases
that parallel the project cycle: the preparatory stage, the actual
human rights impact assessment, project review and
consideration by the PIFI, and project implementation
(including monitoring and compliance). Oppositeisaflow
chart providing a very general idea of how the project cycle
currently works and where each of these phasesfit in. In each
case for what is proposed below, we suggest content to be
added, key guidelines for achieving this, or actual procedural
changesto existing practices. A flowchart illustrating Phases |
to 1V (outlined below) isillustrated in Annex V1.

3.2) Phase I: Preparatory Stage - Feasibility study

A Feasibility study is avery preliminary assessment
undertaken by the project sponsor before the real work of a
project starts. The goal behind the study is to ascertain the
likelihood of a project’ s economic success, and hence whether
a company should proceed with the project. The study
addresses issues including the project's benefits, costs,
effectiveness, alternatives considered, analysis of alternative
selection, environmental effects, public opinions, and other
factors. Based on the outcome of the feasibility study, the
project sponsor will then use it to get equity investment from
commercia banks and PIFIs.

Below we make some suggestions that seek to move Phase | of
the project cycle, the feasibility study, beyond assessing the
project from a purely technical, financial and/or institutional
design perspective (cost-benefit), to a more people-centered
perspective. This should include preliminary stakeholder
identification, a baseline survey of the status of human rights
protection and assessment of affected people’s needs, and an
analysis of project alternatives (from a‘people’, rather than
‘profit-making’, perspective). Feasibility studies should be
carried out independently of the interests of the project
sponsor, and financing mechanisms should reflect this
independence." Thisis described in the four sections below.

3.2.1) Appropriateidentification of stakeholdersthrough
a Consultation and Participation Plan'™

Table 5 — Generalized overview of
the current project cycle

C secures exploration concession or
initial permits from HG

4

(Phase 1) - C conducts feasibility
study, often internally

g

Based on feasibility study (3.2), C
secures equity for project from PIFI,
P, sale of shares, etc.

4

Successful C goes into exploitation
and project development phase

g

(Phase 2) - C contracts | to conduct
EIA, secures appropriate permits
from HG

4

(Phase 3) - EIA/SIA submitted to PIFI
for appraisal (screening,
categorization, technical, financial,
risk, environmental, social review,
etc.); if approved PIFI negotiates loan
conditionalities and covenants with C,
and board approves loan

g

(Phase 4) - Project is implemented,
revenue generated, PIFI monitors
and supervises conditionalities,
evaluates project — corrective
measures implemented

g

Loan repaid, project completed,
decommissioned and closed

C=Corporation

HG=Host government
I=Independent Consultant
P=Private bank

PIFI=Public International Financial
Institution

Consultation, awareness raising and early meaningful and informed participation in the decision
making processes are key tenets of the World Commission on Dams decision-making framework, the
Aké Kwon guidelines, and the recommendations of the Extractive Industries Review. Meaningful
consultation and participation guarantees peopl€’ s right to access information, right to participate in
the conduct of public affairs, freedom of association and expression and the right to peaceful
assembly. It allows them to be heard, to express their views, to make decisions, raise issues, and




become ongoing participantsin the project'”. Furthermore, it is “Governments grant
key to ensuring demonstrable public acceptance of aproject, to  permits, but communities

securing the social license for the project and to guaranteeing grant permission”

the Ionge_r-term susta_l n_abl I_|ty of the projects. As such, a Brenda Kenny, PhD Candidate, University
consultation and participation plan, for use at the feasibility of Calgary, speaking at the 24" Annual
and proj ect preparation stages, must include: Conference of the International Association

for Impact Assessment on “Progressing
. . . i Toward Sustainable Development Through
- Notification and meaningful consultation on the proposed Reflexive Processes”

project via appropriate public means and in the language of
the area affected, while taking into account the needs of non-literate communities;

- Analysisand identification of stakeholderslikely to be affected, including organizations
representing affected communities. Should include groups whose lives and livelihoods are directly
or indirectly put at risk, and whose rights may be impacted,;

- Establishment of mechanisms to facilitate stakeholder participation, including for women, youth,
the elderly, minorities, indigenous peoples and other vulnerable groups, throughout the process;

- Establishment of a process for recording the views and concerns of stakeholders potentialy
impacted by the project in a culturally appropriate manner and that takes into account the
availability of stakeholders;

- ldentification and provision of human, financial, technical and legal resources to ensure effective
participation in al phases of the project cycle. Resources should be commensurate with the
potential impacts of the project on the affected community;

- Establishment of guiding principles and criteria, negotiated between stakeholders and project
sponsors, for future benefit-sharing, promotion and protection of rights, resettlement, development
and compensation;

- Establishment of atrusted and effective grievance mechanism for review and appeals,

- Transparency of process, with the exception of information pertaining to national security or the
release of information pertaining to traditional knowledge and practices;

- Establishment of provisionsto get the free prior and informed consent of indigenous communities
for the project.

QUESTION: Is there a methodology for identifying stakeholders in keeping with the rights and risk

framework? How might this mechanism for participation be improved? How much of this
_consultation should take place at the feasibility stage? The preparation stage?

3.2.2) Preliminary Needs Assessment and Human Rights Baseline Survey "

The purpose of the Preliminary Needs Assessment and Human Rights Baseline Survey would be to

put the potential project in the appropriate social, economic, cultural, environmental and legal

context, and in particular, alongside existing and proposed devel opment activities and plans within

the project area that are not directly connected to the project. The needs assessment and human

ri ghts baseline survey should:
Assess the current situation regarding human rlghts of the affected communities, with particular
attention to right to land, food, water, expression, etc., and relevant human rights guarantees under
national, regional and international law.

- ldentify and analyzes the water, energy, food, development and livelihood needs of the affected
community through a participatory process.

- Establish local, regional or national forums to comprehensively assess the goal's of the project, and
the options that best meet the needs of identified stakeholders.

- Establish an appropriate process for addressing disparities between the needs expressed, existing
development plans and project objectives. (see 3.2.4 below)
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- Disseminate the results of this public consultation to all stakeholders.

QUESTION: How can we deal with situations where baseline data on human rights conditions is

difficult to obtain (e.g. migrants working illegally, complex political situations, etc.)?

3.2.3) Preliminary analysis of Comprehensive Options Assessment and proposal of

alternatives "

The WCD, as part of its decision-making framework, suggests conducting a participatory and

transparent process, prior to the selection of any specific plan, to ascertain the water, energy, food

and development needs of the potentially project-affected people. It suggests setting up aforum at
the local, sub-national or national level to assess the various needs and options, and to plan the

project. Ideally, it resultsin afull range of possible policy, technical and institutional options that
meet these needs, placing equal weight on social, environmental, technical, and economic factors.

Where there is consensus, agreements are negotiated between project sponsor and people, and these

agreements become part of the project framework. Where there is no consensus, they are brought

before a grievance mechanism for independent review and mediation (3.2.4 below). In general, the

Comprehensive options assessment does the following:

- Outlines the cultural, economic, financial, environmental, political and social positive and
negative effects of project and the various options.

Considers opportunities to enhance existing systems.

- Reviewsthe basis for the project sponsor’ s selection of the preferred option proposed, including a
basic distributional analysisidentifying the groups that will receive benefits or bear the costs of
the project, with arough indication of the expected costs and benefits*".

- Reviews alternatives to the proposed project site, technology, design and operation that might
help further respect, protect and fulfil the rights of the affected community.

- Articulates how the choice of the final option was communicated in atimely and open manner to
the stakeholders, as well as an explanation of why other options were rejected.

- Articulates the mechanisms put in place for helping to establish consensus around one project
option, and the means established for independent review, mediation and dispute resol ution,
where thereisno initial consensus (see 3.2.5 below).

3.2.4) Trusted and effective grievance mechanism™"

Since some stakeholders may be dissatisfied with the final option selected, appropriate mechanisms

should be in place for airing complaints and disagreements, and ensuring that people aso have aright

have their complaints addressed in a democratic manner. Such a grievance mechanism must:

- Be established with the participation and agreement of stakeholders;

- Beindependent of the interests of project sponsors or the various stakehol ders;

- Befair, equitable, timely and not prohibitively expensive;

- Establish provisions for addressing outstanding social and environmental impacts, resolving
disagreements over options selected where there isno initial consensusis reached.

3.3) Phase Il: Project Development — Conducting the HRIA™

It isinthis phase of the project cycle — once the project is deemed feasible by the company and it has
secured equity to help finance the next stages of project development - where afull HRIA would take
place. The HRIA would build on the findings of the feasibility studies, including the baseline survey on

12 Unless otherwise indicated, the core framework for this HRIA is adapted from the World Bank Operational Manual for
Environmental Assessments, OP 4.01, aframework currently used by ECAs as the basis for EIAs, and World Bank “ Socia
Assessment Policies and Guidelines— G.P. 10.05 Socia Analysisthrough Social Assessment”. That said, the WBG SIA does not
focus at al on the human rightsissue.
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human rights, the preliminary needs assessment and the identification of stakeholders. The HRIA itself
provides additional measures for ng, managing, monitoring and evaluating the impacts of the
project, and the means for remedying these impacts. Aswith traditional EIAs and SIAS, the assessment
itself isthe responsibility of the project sponsor, and should be carried out by an independent third
party that has no stake in the project. Furthermore, the HRIA should not be carried out by the engineers
and economists who undertake the technical and financial assessments associated with the proposed
project, but by social scientists (e.g., anthropologists, sociologists), and other specialistsadvisors where
necessary (e.g., archeologists, gender specialists, lawyers, etc.). That said, economists and engineers do
still have avital roleto play in the analysis of the feasibility and implementation of the project.

Once the HRIA has been completed, and the company/project sponsor has secured al of the
necessary permits from the host government to proceed with the project, the project sponsor will
approach (commercial banks and) PIFIswith the final HRIA in the hopes of securing additional
financing to actually implement the project. PIFIs should therefore include a“‘model HRIA’ in their
guidelines to ensure that companies know what will be expected of them when attempting to secure
financing. Aswill be discussed later, PIFIs would also be responsible for putting in place appropriate
mechanisms to guarantee due human rights diligence in the review, approval, post-approval/project
implementation, project operation, closure and evaluation stages.

An HRIA’s scope and level of detail should be commensurate with the nature, scale and potential of
the human rights impacts of the proposed project (See 4.2 below).

QUESTION: What is the relation of a HRIA to an Environmental Impact Assessment (EIA)? SIA?

What implications does its development have for ESIAs? Should there be both an HRIA and EIA?
The HRIA should include the following components:

3.3.1) Executive summary
An Executive Summary should be prepared to precisely summarize key findings and recommended
actions.

3.3.2) Palicy, Legal Regulatory, and I nstitutional Framework.

A review of the policy, legal and administrative frameworks of relevance to the proposed project. It

also:

- Explains the environmental, social and human rights requirements of any cofinanciers; and,

- ldentifies relevant international conventions to which the country is a party, and national
legislation protecting the environment, human rights, and in particular vulnerable groups®,

3.3.3) Project Description

A description of the proposed project, and its geographic, ecological, social, and temporal context,
including any offsite investments that may be required (e.g., dedicated pipelines, access roads, power
plants, water supply, housing, and raw material and product storage facilities). It should also describe
cumulative impacts on habitats, natural resources, employment, housing and access to and the
delivery of public services such as healthcare and education. It may also indicate the projected need
for parallel planning processes (e.g., resettlement plans; socia service improvements; infrastructure;

BnitsHRIA, NORAD identifies state ratification of the UN Covenant on Civil and Political Rights, Economic, Socia and Cultural
Rights; the Convention on the Elimination of All Forms of Discrimination against Women; the International Convention on the
Elimination of all Forms of Racia Discrimination; Convention on the Rights of the Child; the African Charter; and the OAS
Convention.
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livelihood creation and economic development; closure and decommissioning; gender and minorities
equity plan; education and awareness-building program, etc.). It should include a map showing the
project site, the project's area of influence, and any areas with protection status or any indigenous
territories, inherent or nationally protected.

3.3.4) HRIA Methodology

A definition of the tools and methods that are to be used throughout the course of the assessment

process (e.g., key stakeholder interviews; focus groups; case studies; quantitative and qualitative

surveys, etc.). It will also identify, with stakeholder involvement, key issues of concerns and define

the terms of reference for future stakeholder involvement throughout the assessment, project

preparation, implementation, operation and closure stages.

3.3.5) Participation and I nvolvement'™

Thiswill articulate, among other things:

- Measurestaken to notify and consult affected communities and other interested or relevant
parties, and identify stakeholders;

- Mechanismsto facilitate stakeholder participation throughout the assessment process, including
among vulnerable groups;

- Theprocessfor recording the informed views and concerns of the affected people, local non-
governmental organizations and regulatory agencies, in a culturally appropriate manner;

- Alternative means employed for recording the views of stakeholders;

- Means taken to ensure transparency of the process;

- The human, financial, technical and legal resources set aside to ensure effective participation in all
phases of the project cycle;

- Terms of reference for the grievance mechanism established for reviews and appeals.

The results of stakeholder consultations will be incorporated into the substantive discussions
throughout the report.

3.3.6) Basdline Studies™

The study team will assess the nature of the study area and describe relevant cultural, economic,
social, human rights and political conditions, including any changes anticipated before the project
commences. The process will also take into account existing and proposed development activities
and plans within the project area that are not directly connected to the project. Data should be
relevant to decisions about project location, design, operation, or measures to protect, respect and
fulfil human rights and should be conducted in collaboration with identified stakeholders, or their
representatives, including vulnerable groups (such as women and children, the elderly, ethnic
minorities and indigenous groups, and the poor) living in and around the affected area. The section
indicates accuracy, reliability and sources of the data. Baseline data should include, but not be
limited to those aspects highlighted in Annex 1.

QUESTION: What additional information pertaining specifically to human rights should be
gathered as part of the Baseline data highlighted in Annex 1?

Should information on environmental impacts be absorbed into a HRIA?
3.3.7) Identification of Human Rights | mpacts

Thistask will predict and assess the aspects of the project likely to result in human rights violations
or conversely, improve the enjoyment of human rights by project-affected communities, relative to
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the baseline studies. It will identify those likely to benefit most and least from the project.** It will
identify measures to respect, protect and fulfil the human rights of the affected communities.
Opportunities for economic, political and social enhancement for the affected community will be
explored. Opportunities for environmental enhancement, and the need to avoid destruction of any
sites or areas of cultural, religious, sacred or spiritual significance will also be documented, relying
on the environmental impact assessment (if conducted; see 3.3 Questions above). The process will
identify and estimate the extent and quality of available data, key data gaps, and any uncertainties
associated with predictions. It will also specify topics that do not require further attention.

For projectsthat are highly risky or contentious or that involve potential significant adverse human
rights concerns, the project sponsor should normally aso engage an advisory panel of independent,
internationally recognized environmental and human rights specialists to advise on all aspects of the
project relevant to the HRIA ™

QUESTION: What sort of mechanism can help identify and predict potential human rights

impacts? What are the mechanics and processes involved?

3.3.8) Human Rights Protection Plan®

Equivalent to aresettlement or compensation plan, and environmental mitigation measures, this will

describe measures to:

- Respect, protect and fulfil human rights;

- Develop negotiated and binding agreements between project sponsor and the affected
communities for compensation (see Annex Il for examples)

- Establish guidelines for monitoring compliance of negotiated settlements, accident prevention and
emergency response plans,

- Establish guidelines for periodic review of impacts and benefits; and,

- Defineinstitutional measures to be taken during construction and operation to eliminate new or
existing adverse effects, to offset them, or to reduce them to acceptable levels.

The project sponsor should account for appropriate financial and human resources set aside throughout
the project cycle to meet the implementation, monitoring and review of these goals. The process should
indicate the institutional capacity in place to monitor and enforce agreements effectively. Asthisisa
crucia element related to how successful programme implementation will be, when such capacity is
lacking, ingtitutional strengthening measures should be identified. The Human Rights Protection Plan,
and negotiated agreements, should be consistent with national legidation and regulations, international
agreements to which the country isaparty, and any existing local or regional development plans.

QUESTION: What are some key elements to include in the guidelines for monitoring compliance

with negotiated settlements, and for periodic review of impacts and benefits?
How do we deal with issues related to lack of accountability?

14 The WCD provides some ideas on how to conduct a distributional analysis that looks at the risks of the project on specific sub-
populations (equity assessment), the wider economic impacts (macroeconomic analysis) and the distribution of direct costs and
benefits of the project (including social and environmental aspects that are valued) (economic distributional analysis). This
complements the standard cost benefit analysis (WCD (2000), p. 288). A framework for valuing social and environmental aspects
isalso covered (WCD (2000), p. 289-290).

1® Based on paragraph 4 of IFC, OP 4.01, October 1998 Environmental Assessment Operational Policies, this advisory panel
would provide advice on (a) the terms of reference for the HRIA, (b) key issues and methods for preparing the HRIA, (c)
recommendations and findings of the HRIA, (d) implementation of the HRIA's recommendations, and (e) development of
Environmental Mitigation and Human Rights Protection capacity.

16 Adapted from the recommendations of the World Commission on Dams, Guidelines 2, 18, 19, 20; Criteria Checklist 2 and 3.
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3.3.9) Appendices

- List of individuals and organizations who prepared the HRIA report

- References - written materials, both published and unpublished, used in study preparation.

- Record of interagency meetings and participation and involvement of stakeholders.

- Tables presenting the relevant data referred to or summarized in the main text.

- List of associated reports (e.g., needs and options assessment, negotiated agreements, guidelines
for monitoring compliance, emergency response plans, guidelines for review of impacts and
benefits, closure or decommissioning plan).

QUESTION: For the most part, sections 3.2 and 3.3 on the feasibility study and HRIA deal with
content and not with process. What would the process and mechanics be for conducting both 3.2

and 3.3? What aspects have been omitted?

4) Phase lll: PIFI Project Categorization, Review, Appraisal and Loan
Negotiation

This section presents a proposal for how the above HRIA might be reviewed by PIFIs. It includes a

list of prerequisites that need to be in place to ensure appropriate levels of transparency and

accountability, the initial screening of projects, a system for categorizing projects, and a process for

reviewing projects. It is based on multiple best-practice examples from current PIFI policies, non-

profit sector models and PIFI-commissioned evaluations and reports.

4.1) General requirements

The PIFI should

- Have clearly articulated policies that indicate the means by which projects are screened,
categorized, reviewed, and monitored, including the basis for rejecting projects (this report makes
recommendations for all of these, including categorical prohibitions, presented below)

- Disclosetheinstitutional policies and processes related to how it screens and categorizes projects,
reviews and monitors the HRIA;*

- Notify interested parties when a new category A has been posted to their web site;'®

- Disclosethe full HRIA at least 60 days prior to board approval ;'

- Make financing conditional on the disclosure of the full HRIA;

- Make the conditionalities and covenants for a Category A project available to the general public;

- Make the annual reporting by the project sponsor relating to implementation of Environmental
Mitigation and Human Rights Protection Plan available to the public.

4.2) Screening projects™

A screening process allows the PIFI to classify proposed projects into categories and determine the

extent of the information required for a project. Since the full project appraisal (below in 4.2.2) is

likely quite time and resource consuming, this screening process helps the PIFI to distinguish those

projects that require greater due diligence and review (Category A, B and Fl) because of the degree

of significant adverse human rights impacts, from those that need less (Category C and ‘No-Go’

projects that are ineligible for support). The classification of a project could depend on five aspects:

“Type” of project - theillustrative Category A list in Annex |11 isindicative of “type”;

7| FC describes the project cycle at | FC and the environmental review steps in its Environmental and Social Review Procedure.
18 Asiscurrently the practice at OPIC

¥|FC, OPIC and EBRD have a 60 day disclosure of EIAs.

2 Asis currently the case at US Ex-Im
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- “Location” - human rights sensitive areas, such as conflict zones, totalitarian regimes, minority
dominated area, where known significant minority rights violations are known to occur, export
processing zones, indigenous lands and sacred or spiritual sites;

- “Country” - status of various key human rights conventionsin the country,? and the incidence of
egregious breaches of the convention;

- “Scale” - the nature and scale of the potential impacts; generally, larger projects are more likely to
have greater impacts; and

- “Sensitivity”™ —to projects which may:

~ Have irreversible impacts (e.g., lead to loss of life, seriously compromise cultural survival),

~ Compromise the health and safety of personsliving in or near the project area;

~ Affect vulnerable groups or ethnic minorities;

~ Involve involuntary displacement (of 5000 persons); and,

~ Compromise the livelihood and resources of the majority of the local and neighbouring
populations by, for example, eliminating or significantly reducing hunting or fishing grounds,
scarce agricultural land, and access to drinking or irrigation water, and increasing prevalence
of endemic disease or ill-health among project-affected communities.

A rationale for their choice of categorization should be included and any human rights issues that are
of particular concern should be noted.

QUESTION: What other elements might be added to this screening mechanism, and what might

such a screening questionnaire look like?

ECASs categorize projects into Categories A, B and C, and use an illustrative list of Category A
projects to help facilitate identification.. IFC, the US Overseas Private Investment Corporation
(OPIC) and the European Bank for Reconstruction and Devel opment (EBRD) have an additional
category, applied to pre-screening sub-projects being funded by Financial Intermediaries (FI) that
may result in adverse environmental impacts. OPIC also goes one step further than 1FC by including
alist of categorical prohibitions, or ‘no-go’ projects, that are ineligible for OPIC support.

4.2.1a) Category A — Projects that require ‘ Extreme Caution’ ™"

Accordingly, projects are deemed to be category A if they are likely to have significant adverse
impacts on human rights that are diverse or unprecedented. These effects may affect an area broader
than the sites subject to the physical works, may be irreversible, and seriously compromise the ability
of the affected community to meet their basic human needs. The Illustrative list of Category A
projectsin Annex |11 should act as atrigger for projects that are likely to need afull HRIA.

QUESTION: The above lllustrative list comes from a list intended to trigger reviews of projects
that are potentially harmful to the environment. Many of these same projects are also likely to

have harmful human rights impacts. What other indicators should this list include? How might it
differ from the categorical prohibitions list below?

y Ixiv

4.2.1b) Category B — Projects that require * Good Sewardship’.
A proposed project is classified as Category B if its potential adverse impacts on human rights are less
adverse than those of Category A projects. The impacts generally are site-specific, and few if any of

them areirreversible; and in most cases measures to respect, protect and fulfil the rights of the affected
area can be designed more readily than for Category A projects. Like Category A projects, Category B

2L NORAD, in Appendix 3 and 4 of their “Handbook in Human Rights Assessment” have compiled a comparative country table
highlighting which key human rights agreements countries have ratified.
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projects should require aHRIA (although potentialy less detailed) that examines the project's potential
negative and positive impacts and recommends any measures to respect, protect and fulfil human rights
in the project affected area.

QUESTION: How would a Category B differ from a Category A in practice and process?

4.2.1c) Category C — Projects that require no further review.

A proposed project is classified as Category Cif it islikely to have minimal or no adverse human
rights impacts. Beyond pre-screening, no further assessment action is required. Accordingly, projects
in this category would be exempt from having to conduct a human rights impact assessment.
Examples of such projects include branch banking, computer software development and guarantees
for credit unions running a micro-finance program.

4.2.1d) Category FI — Financial Intermediaries

Across the spectrum of agencies with financial intermediary (FI) provisions, Flsinclude investment
funds, banks, private equity funds, leasing companies, insurance companies and pension funds. When
OPIC, IFC or EBRD lend directly to an Fl, the moneys loaned, guaranteed or insured may
subsequently be used by the FlI for a subproject of a Category A or B type. OPIC takes into account
the nature and size of the involvement of the FI in the transaction (to see whether it meets certain
thresholds), and screens and reviews the subprojects prior to approving the financing. All category A
investment fund projects require afull EIA.™ The EBRD has developed model environmental
procedures and guidelines for specific types of FIs™' Such a category should likely be included in
any review of HRIAs.

4.2.1e) Categorical prohibitionsor ‘No-Go' list

Several PIFIs, including US Ex-Im™' Australia' s Export Finance and Insurance Corporation
(EFIC)™ " the European Bank for Reconstruction and Development (EBRD)™”, and IFC™*, have
exclusion lists. These prohibit trade in such usual suspects as ozone depleting substances, PCBs,
unbonded asbestos, or CITES restricted wildlife products, and in activities that may involve harmful
child labour or discriminatory practices.

In contrast, the US Overseas Private Investment Corporation (OPIC), which provides investment
insurance, loans and guarantees to US companies, has a Categorical Prohibitionslist that clearly
articulates instances that preclude OPIC involvement. This sets a base minimum of standards, and a
level of accountability within the organization that is otherwise absent from other PIFIs. (See Annex
IV). To thiswe might add countless other prohibitions, such asthe WWF and I[UCN recommendation
for projectsin UNESCO Man and the Biosphere Core areas, or the EIR recommendation of mining
projects using riverine or sub-marine tailings.

Several new initiatives have also started to devel op a methodology for identifying “no go” areas. The
World Resources I nstitute™ devel oped a framework for the EIR to help identify socially and
environmentally vulnerable areas that might constitute “no go” zones. In addition to including
environmental and social indicators, and seismic and flood risks that signal potential mine
vulnerabilities, it also includes governance capacity indicators to highlight potential risks.
Furthermore, the indicators were developed for project finance decision-makersto help them
determine whether a project warrants a “no-go” categorization, or further investigation, information
gathering, consultation with local stakeholders and analysis. The WWF™ has devel oped a decision
tree consisting of three filters. protection status, potential threats to biodiversity, and potential threats
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to human communities. The Energy and Biodiversity Initiative? has developed a“site selection”
framework for oil and gas projects, biodiversity indicators for monitoring impacts, and means for
integrating biodiversity into EIAs™" Finally, the EIR recommended the WBG develop “No-Go”
criteriafor oil, gas and mining projects*".

'No-go zones for human rights are currently determined by the UN or by foreign affairs ministries
making countries ‘ off-cover’ or applying sanctions to them. Besides following these decisions PIFIs
can make regions or countries off-cover when considered high risk. (See EBRD processes)

QUESTION: Based on existing practice or other international conventions, what are some other

‘obvious’ types of projects to add to the Annex Il - Categorical Prohibitions list? Other
categories?

4.2.2) Review and project appraisal by PIFI

Having categorized the projects, the review process then helps the PIFI identify, at the earliest stage
possible, the potential adverse human rights impacts of Category A and B projects. In particular, it
will help the PIFI Human Rights Advisor — the person responsible for reviewing the HRIA - identify
areas of serious concern, will guide them in their recommendation to the board about whether or not
aproject should be approved or rejected, and in the former case, will help define the conditionalities
that need to be linked to final loan approval (on top of the agreements that have already been
negotiated between project sponsor and affected communities). The Human Rights Advisor’s report
is then submitted to the Board as part of the Board's assessment of the project.

Annex V includes a possible tool for PIFIsfor achieving thisgoal. It is based on the Norwegian
Agency for Development’s (NORAD) Human Rights Impact Assessment (HRIA), International Alert’s
Conflict Risk Impact Assessment (CRIA),and the Danish Human Rights and Business Project’s Human
Rights Compliance Assessment (HRCA), which as their names suggest are all tools for reviewing the
human rights impacts of development projects, extractive industry projectsin conflict zones, and
company operations, respectively (quite distinct from the HRIA outlined above in 3.3).

4.2.2a) Adding value — the Danish HRCA, International Alert’s CRIA and NORAD’s HRIA
Before considering the mechanics of the review process proposed in Annex V, let usfirst consider
some design guidelines drawn from these two models:

1. Amix of the practical and theoretical — All three models offer a practical means of screening
projects (HRCA has over 300 questions and 1000 indicators), while firmly grounding the process
in the theor etical framework of international human rights law.

2. An evaluation of the impacts -NORAD uses indicators and a score system to assess the
potentia positive (pi) and negative (ni) human rights impactsin the preparatory stage of a
project.”. A rough gauge of ‘pi’ is an increased involvement of participantsin the project due
to an increased awareness of their rights. An ‘ni’ rating clearly represents the opposite — no or
little effort to promote specific rights. In the case of the HRCA, responses to questionsreceive a
yes (green light) or no (red light) response. Regardless of the response, the company then ranks
the likelihood of the violation occurring, and gives their own estimation of the severity of the
impact if the violation wereto occur. The HRCA balances the company’ s opinion with an

2 Theinitiative to integrate biodiversity conservation into oil and gas development includes BP, Chevron Texaco, Conservation
International, Fauna and Flora International, IUCN, Nature Conservancy , Shell, Smithsonian Ingtitution and Statoil.
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independent overview, conducted by the Danish Institute for Human Rights, of the likelihood of
human rights abuses occurring in a country. The CRIA goes one step further than this overview
by providing adetailed context analysis that captures the dynamics between different actors,
issues, and causes of conflict at different geographical levels.

. A design that meets the needs of the user — The NORAD handbook and questionnaire were
designed specifically for project-planning officers, embassy personnel and external technical
advisers. The HRCA is conducted by the company to assess all its activities, with questions
designed to be done by each section of a standard company (employment practices, operational
practices, land management, company products and marketing practices, research and
development activities, and public services). The CRIA is designed to be integrated into and
complement the existing project cycle, adding conflict-sensitive components to current ESIAs.

. Athreshold or systemfor flagging serious concerns — For NORAD, alow score indicates the need
for either additional information, or new dialogue between project sponsors and affected
communities. For the HRCA, once the company has completed the assessment, the final HRCA
report flags areas of concern with ared light. In theory, the company should react to al the red lights
as soon asthey are detected. This report provides the company’ s board with an overview of its
human rights performance, so that it can deci de which human rights areas the company needs to
focus on improving.

. Atrigger to identify the need for additional information —Where it is difficult to assess whether a
project will enhance or improve human rights, or where questions cannot be scored due to lack of
information, NORAD marks (na) on the score system and the HRCA gives the question a yellow
light, both indicating the need for further information.

. Toolsfor raising ‘rights awareness — The NORAD Handbook serves as an awareness raising tool
by referring to key human rights instruments and discussing different categories of rights. The
HRCA creates general guidelines on, for example, what the right to afair trial entails, and
descriptions and indicators to help companies identify where they may not be doing this. Such
guidelines would be important to include in the compliance plan for the company as they
represent good indicators against which to measure and monitor compliance.

. Recommendations for protecting human rights— Based on the assessment, NORAD staff make
recommendations that feed into funding decisions, and establish requirements, indicators and
covenants attached to the funding. The HRCA highlights areas where companies are best (green
lights) and worst (red lights) at protecting or promoting specific human rights, and provides
recommendations of specific actions companies can take to strengthen specific rights.

. Promotional activities— The HRCA includes suggestions of ways in which the company can promote
itsown best practices and support state initiatives to protect rights. CRIA tools enable companiesto
devel op mitigating strategies that contribute to conflict prevention and peacebuilding.

. Means of monitoring and evaluating progress — The NORAD model usesthe initial assessment
and indicators to monitor and evaluate project success, or devel op corrective measures, during the
implementation and closure stages. If conducted once year by the company, the HRCA can be
used to assess continued performance. This way, management and the board can ensure that the
red lights identified earlier have been addressed and can measure how the company has improved.
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10.Long-termreview — All three models can potentially assess a project from conception to closure.

All of these elements represent potential guiding principles for the PIFI review process. That said,
these models do fall short in the area of disclosure. In the case of the HRCA and HRIA, the final
assessment is not publicly available, nor are the mitigation, corrective or promotional measures or
conditionalities attached to the assessment. In the case of the HRCA, companies are only encouraged
to share the results with local NGOsin order to identify the best way to address the red lights
detected. Thisis clearly a shortfall which the PIFI would have to redress.

4.2.2b) The mechanics of the HRIA review
The establishment of effective HRIA review by PIFI’sis the central purpose of this paper. A model
for the HRIA project review mechanismis presented in Annex V.

Like the two models above, the mechanism proposed in Annex V uses a series of questions to help
the PIFI Human Rights Advisor identify potential human rights abuses. Each question is grounded in
a specific human right norm that needs protecting (but may be violated), and uses a series of
positive and negative indicators® to help determine whether the violation of such rightsislikely.

Overall, the review should assess procedural issues associated with the project’ s preparatory and
implementation stage (public consultation, disclosure procedures, monitoring and compliance), and
the actual human rights impacts (including accounting for community development planning,
livelihoods assessment; options for respecting and promoting human rights such as the potential for
income restoration; compensation measures; and dispute resol ution mechanisms)™"'.

The PIFI review mechanism also attempts to put the HRIA in context, by looking at both the status
of state governance capacity in the country where the project will take place, and the company’s past
profile on human rights. The former may already be done, to alarge extent, by existing PRA
methodologies, but this should add a much more explicit human rights focus. It should, for example,
include questions that assess the provisions which have already been put in place by the host country
to respect and protect the rights of potentially affected communities, for example, through existing
land titles, labour standards, or equality before the law. The latter should include a brief profile on
the project sponsor, and capture any instances in which they have failed to meet PIFI conditionalities,
or been knowingly involved in any human rights abuses.

QUESTION: Guidelines for companies on which respective rights should be included to help

monitor compliance in the post-project approval phase?

4.2.3) Financial Conditionalities and Covenants

Where impacts are potentially significant, the PIFIs and project sponsors must agree to measures to
avoid or prevent human rights violations triggered by the project. Thisis not equivalent to what an
EIA would refer to as mitigation measures, because violations cannot be ‘mitigated.” As already
mentioned, the context of human rights demands new language and a new framework not only
because human rights violations are ‘ non-negotiable’ and inalienable, but also because they are very
difficult to quantify and directly compensate. The process by which the HRIA is conducted (and
reviewed) should reflect an attempt to respect the stakeholder’ srights (in particular in terms of
considering a whole spectrum of different rights, and focusing on early meaningful participation,

= By positive indicators, we mean “existence of registered land titles for indigenous groups’ or “strong vocal civil society”; by
negative indicators, “the absence of indigenous rights’ or “arbitrary use of force by the government to appease civil protest”.

30 DISCUSSION PAPER



transparency, and accountability). This, along with the needs and comprehensive options assessment,
should have hel ped create some awareness among the individual of hisor her rights. But “mutually
agreed, formal and legally enforceable mitigation, resettlement and development entitlements”
between sponsor and rights holder must also be put in place to ensure the protection of these rights
il These negotiated agreements then help ensure that a person’srights, through his or her own
effort and the use of one’s own resources, can be met.*""

While IFC, MIGA and ECAs do not manage the projects that they support, they have akey role to
play through their ability to influence project design, implementation and management through loan
conditionalities.

Loans and continued financing should be conditional on the existence of:

- Clear negotiated compliance plan that outlines specific technical, social, economic and
environmental binding commitments (See Annex |1, for potential examples), agreed upon by
affected communities, and signed by relevant parties. ™

- Appropriate financial and human resources built into the budget to meet the implementation,
monitoring and review of these goals throughout the project cycle;

- Guidelines and indicators for the periodic monitoring, review and evaluation of such plans, their
impacts and benefits;

- Covenants that require companies to conduct periodic reviews of the benefits and impacts of the
project, and appropriate resources set aside for doing so;™**! )

- A closure or decommissioning plan (including measures for financing the decommissioning); !

- Theprovision of annual or semi-annual human rights reports.

The PIFI should also clearly indicate what would trigger the withdrawal of financing for a project.

Table 6 - Human rights screening at the European Bank for Reconstruction and Development (EBRD)**
The EBRD was set up in 1990 after the fall of the communist block, "to foster the transition towards open market-
oriented economies and to promote private and entrepreneurial initiative” in Eastern Europe.

It has linked country investment to political and economic reforms in given countries, on issues including free elections,
representative and accountable government, free political parties, independent judiciary, equal protection under the law
(including for minorities), fair criminal procedure, freedom of speech, of the media, of association and peaceful assembI}/, of
conscience and religion, and of movement, the right to private property, and the right to form trade unions and to strike"".

These assessments help define the EBRD’s country strategy, and help set benchmarks against which it will measure
country progress. For example, in Uzbekistan, the EBRD has set the following political benchmarks:

e Ensure greater political openness of the system and freedom of the media;

e Open up the political processes to a variety of interests, including registering independent local NGOs working on the
rule of law and protection of human rights;

e Improve the country’s human rights record, especially in the area of torture.

In March 2004, the EBRD will review its strategy, and if "no progress [is] made in these areas, the scope for new
investments in Uzbekistan during the strategy period [...] will be limited."

Belarus (poor political and economic reform) and Turkmenistan (poor progress in developing a free and independent media,
improving dialogue with civil society, and protecting national minorities’ rights) have already been exempted from EBRD
financing based on their failure to meet different benchmarks. Uzbekistan is now threatened with a similar exclusion.

From “Can MDBs deal with Human Rights? The Example of the EBRD”, Issue Paper, CEE Bankwatch, March 2004.

% Thistableis presented as an example of a practice at a RDB, and not necessarily intended as an endorsement of such practice.
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5) Phase IV: Project Implementation

Project implementation of mitigation measures and compensation agreements, monitoring of the
environmental management plan, and enforcement of compliance with PIFI conditionalities, is one of
the most important components of the project cycle. Yet it is also one of the most neglected.
Typically, companies will devote 95% of their resources towards the development of the EIA, and
only 5% to project implementation, follow-up and feedback.

Y et companies are not aonein this. The World Bank also seems to suffer from this compliance
failure. On countless occasions, safeguard policies are flouted without sufficient, appropriate and
independent mechanisms for redress.”" Research has further found that for a number of
extractive industry and dam projects supported by the Bank, “[w]hen borrowers disregard loan
conditions, the typical response of Bank management has been to look the other way or waive the
relevant requirements, unless public pressure forces them to do otherwise.” ™V In reviewing the
Safeguard Poalicies, the Compliance Advisory Ombudsman (CAO) of the IFC and MIGA itself
concluded that “ For the Safeguard Policies to maximize their potential [..and..] make areal
difference on the ground in the way they are applied, the institution must move to accountability for
performance, not just process compliance.” ™" * Good policies and ‘due process’ clearly aren’t
working if they continually lead to poor project outcomes.

The significance of thisfailure becomes apparent when put in the context of the types of measuresthat
traditionally ensure appropriate project implementation by companies. In generd, there are three main
leveraging tools: environmental conditiondities (set by the PIF); the disbursement of funds by the PIFI
(linked to conditionalities, project progress reports and missions to the site); and, domestic environmental
law (which isultimately only as strong as the capacity of civil society and domestic environmental
agencies to monitor adherence). Of the three, therefore, two stem from the PIFI. So when project
compliance failswithin the PIFI (asit seemsto be doing), monitoring project implementation fallsto civil
society and domestic agencies - al of whom may lack resources, capacity, independence or will.

Clearly, the mechanisms for monitoring and compliance within PIFIs need to be rethought.

5.1) Monitoring

Monitoring is a means of ensuring that the compliance plan isimplemented properly —that is,
agreements are implemented, benefits are shared and distributed appropriately, actual project impacts
are reviewed and reevaluated to determine their actual impacts, and compensation measures are
renegotiated accordingly. Monitoring should be ongoing, conducted in concert with local NGOs and
stakeholders. Reviewing the baseline indicators conducted for Phase | will help establish whether the
situation of individuals has improved as a result of the project and the binding agreements negotiated
with the stakeholders. Reports, however, should be periodic, conducted on at least an annual basis by
external organizations or experts, and in consultation with project sponsors, domestic NGOs, and
project-affected individuals. The report should include an analysis of whether or not the project
sponsors are meeting the conditions set by both the PIFIs and the terms of the negotiated agreements,
and should provide corrective measures for doing so in the instance where thisis not the case. Such
reports should be submitted to the PIFI but should be available to the public.

Aswell as disincentives (such as the withdrawal of financing), PIFIs should also develop appropriate
incentives to ensure companies abide by conditionalities and negotiated agreements. This might include
releasing financial guarantees, creating more favourabl e financing terms on satisfactory compliance
with agreed milestones,™ ' or negotiating a whistleblower clauseinto all PIFI |oan agreements.
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Additional arbitration and compliance mechanisms measures must also be put in place to ensure that
these rights are promoted and protected, as well as to resolve issues as they arise, such as complaints
of non-compliance with negotiated outcomes.

QUESTION: What is missing from this monitoring scheme? What might monitoring or compliance

guidelines look like?

5.2) Compliance mechanism®

5.2.1) Scope of work and objectives

The IFC and MIGA, aswell as EDC, JBIC (and shortly OPIC) all have compliance mechanisms.*!
Although each operatesin a dightly different fashion, they all have three overlapping objectives:

- Advisory role: To provide advice to decision-makers, management, environmental and social staff
about specific sensitive or controversial projects, about specific project issues, about ethical
issues, or about environmental and socia policies, procedures, guidelines, resources and systems
to ensure adequate review and monitoring of PIFI-funded projects.

- Ombudsman role: To act as a broker between complainantsin an effort to air grievances,
investigate complaints, resolve differences, and foster dialogue. This entails accepting complaints
from external parties affected by PIFI-funded projects, investigate these in consultation with all
affected parties, project sponsors and management, and recommend actions to be take to help
resolve project failures. The Ombudsman will also recommend the extent of disclosure of the
findings to affected parties and the public;

- Compliancerole: to audit overall environmental and socia performance, and ensure that staff are
complying with social, environmental, human rights and disclosure policies, guidelines, and
procedures. Such an audit is conducted either by internal (EDC, JBIC) or external (Canada’s
Auditor General, CAO) experts.

These seem appropriate roles for a compliance mechanism. In addition, however, the Oxfam

Community Aid Abroad Ombudsman, which accepts complaints related to mining projectsinvolving

Australian companies and largely fulfils the ombudsman role, has two additional and important

objectives:

- Raising the awareness of the project-affected individual’ s rights; and

- Helping to guarantee that the mining industry operatesin away that protects these individual’s
basic human rights.

Although the research has not yet been completed, the Danish Human Rights and Business project is
also currently investigating the establishment of a Complaints Commission (CC) for companies
involved in human rights disputes.

QUESTION: What are some other key objectives of a compliance mechanism?

5.2.2) Characteristics of the Compliance Mechanism
The Oxfam Community Aid Abroad Ombudsman also identifies seven guiding principles that it sees
as being key to establishing an effective complaints mechanism. Vi

3 Clearly individuals have recourse to other accountability mechanisms in the area of human rights— e.g. national human rights
ingtitutions, courts, tribunals, parliament, and international and regional mechanisms— that play an important primary or
secondary role. This paper, however, has purposefully restricted itself to those mechanisms already existent within PIFIs.
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1. Sandards ?® — Universally accepted human rights standards.

2. Independent funding #’ — The service is free of charge to complainants, and funded transparently
to ensure independence and impartiality.

3. Independent % — Independence of all interested stakeholders, in particular industry

4. Enforcement ?° — The position should be underpinned by legislation that binds all companies, and
should be able to sanction and impose penalties on companies that do not comply.

5. Extraterritorial jurisdiction — Applied to national companies operating worldwide

6. Accessibility®® — All information should be available in the appropriate language to the
communities at risk and should be made available at all stages of the project cycle.

7. Accountability and transparency™* — The results of investigations should be publicly disclosed. In
its report, OXFAM includes details on the location of the project, the operator, the owner, affected
communities, background information, grievances filed, and recommendations and actions taken.
The WCD recommends ensuring the prompt release of annual reports outlining complaints,
grievances and recommendations related to projects, including human rights issues, and the
corrective measures initiated to address issues raised.

Finaly, given that one of the roles of such a compliance mechanism isto investigate PIFI compliance
with its policies and procedures, in order for such a mechanism to be effective, PIFIs must have clear
public policies on key issues such as project categorization, screening procedures, disclosure and public
participation, conditionalities, annual reporting requirements, and the compliance mechanism itself.

QUESTION: What are some other key guiding principles to establishing an effective compliance
mechanism?

What are other means of recourse need to be put in place to protect and promote project-affected
people’s rights? For example, mechanisms for redress, restitution and compensation?

% As per above, ECAs, IFC and MIGA must comply with anything from host country laws to international standards on the
environment. Social standards cover resettlement, health, and some indigenous rights.

2" The CAO is funded 80% by IFC, 20% by MIGA. EDC’s CO and JBIC's Manager are funded 100% by the ECAs themselves.
% The CAO, EDC's Compliance Officer (CO), and JBIC's Manager are all independent of management, and report directly to
the President, Board of Directors and the Governor, respectively.

2 Recommendations by the CAO, CO and JBIC’s Examiner are not binding, but incumbent on management to implement them.
%0 Most ECAs have very poor disclosure policies, rarely ever making available the full EIA, and almost never making
conditionalities and covenants attached to the approval of funding available.

%1 The CAO discloses a full report of its findings; EDC’s CO has been transparent in terms of process, but slow to report out;
JBIC highlights ‘transparency’ as abasic principle, and syas that the Examiner’ s report must be publicized.
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6) Challenges and Further Questions

This paper has attempted to draw out a draft framework for a human rights impact assessment and
think through some of the mechanisms necessary within PIFIs to ensure due human rights diligence
throughout the project cycle. Rather than offering a solution, it presents a starting point for discussion
—and adiscussion that islikely to lead to more questions. Among these questions,

1) Do we even develop a separate stand alone tool, or do we want to integrate it with existing
methodologies, such asan EIA or SIA?

2) If so, what are the challenges of developing a stand alone HRIA, can they be overcome, and if so,
how?

3) What are the procedures for realizing this HRIA —who isinvolved? how isit put into practice? by
whom? how do we ensure it empowers, rather than disempowers, communities?

4) How do we operationalize its various components — e.g. free prior and informed consent,
identifying rights bearers and rights holders, a human rights protection plan?

5) How can we raise the level of awareness about human rights at PIFIs and in the private sector?

6) Ultimately, who will this empower? Will it give greater leverage to affected communities and
groups? Or by making IFIs and ECAsthe arbiters of what human rights are relevant, doesit give
these financial ingtitutions greater power and discretion?

7) Finally, will aHRIA make any difference? Will it make IFls, ECAs and companies more
accountable to individuals, groups, communities and the environment?

Amid all of these questions, however, one thing remains certain — PIFIs are currently not doing

enough to take account of the human rights impacts of their trade and project financing. And this
needs to change.
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7) ANNEX | — Baseline Studies™

Cultural and cultural heritage baselines

- Knowledge, valuation and use of biological resources,

- Traditional environmental knowledge (TEK);

- Areas of particular economic or social significance;

- Significant physical features and natural factors that contribute to maintenance of livelihoods;
- Sitesof socidl, religious, or sacred significance;

- Living culture (e.g., arts and crafts; music; dance; folklore; etc.).

Economic baselines

- Gender-disaggregated income and asset distribution data and ownership (including land rights
among natural resource rights, and their distribution between men and women, young and old);

- Levelsof employment;

- Skillg/interests (e.g., what types of employment are not suitable/of interest to certain cultures, to
young people, etc.);

- Traditional systems of production (including gender roles in such production);

- Opportunities for employment (direct and indirect);

- Household income and expenditure;

- Household time and task allocation;

- Existing local or regional development plans.

Environmental baselines

- Land use/tenure/access;

- Speciesinventories and an assessment of their life cycles,

- Endangered species or species at risk and distribution of their habitats;
- Important areas of biodiversity;

- Key natural resources for riverine, forest, pasture or lake communities,
- Incidence of natural hazards — earthquakes, flooding, excess moisture.

Political/legal/institutional baselines

- Level of public participation and access to information;

- Stability of government;

- Structure and transparency of institutions,

- Degree of corruption;

- Existence of core labour standards,

- Civil and political rights (freedom of association, collective bargaining);

- Lawsand regulations that are important or relevant to specific socia groups (e.g., non-
discrimination, minimum wage, maternity leave,

- Legal/regulatory structure setting of relevance to project (e.g., workplace safety regulations,
environmental regulations, local content or hiring rules).

Social baselines

- Demographic factors (number and age structure of population, ethnic grouping, population
distribution and movement - including seasonal movements/out-migration);

- Housing and human settlement (involuntary resettlement, expulsion of indigenous populations
form their lands, involuntary sedentarization of migratory communities);

- Health status (particular health problems, access to services and clean water, nutritional
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deficiency, life expectancy, incidence of sexually transmitted diseases, use of traditional
medicine);

- Basicinfrastructure and social services (e.g. education level, health care, water, transportation,
electricity, roads, waste disposal, water supply);

- Accessto infrastructure and social services;

- Non-monetary systems of exchange;

- Gender roles and relations (social, economic, environmental and cultural role of women,
gender-specific traditional knowledge, innovations and practices, gender relationsin the
household);

- Sdafety and socia problems (e.g. incidence of crime, state and private violence, alcohol and drug
abusg, etc.);

- Traditional lifestyles;

- Community leadership and power structures;

- Social cohesion;

- Disputeresolution;

- Discrimination.

QUESTION: Are there any specific human rights baselines?
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ANNEX Il — Examples of potential compensation measures

Direct provisions™

These represent the provision of goods and resources that directly help to secure basic human needs,
in particular for marginalized groups. ™' This might include:

- Employment in the project

- Compensation for lost assets

- Compensation for project-caused sickness, accidents

- New homes or improvements to existing homes

- A sharein project revenues/royalties

- Income support for vulnerable or needy households

- Accessto primary services (health, education, roads and public transport)
- Accessto electricity

Potential indirect provisions
This represents the provision of the means by which goods and resources can be generated to
secure basic human needs, in particular for marginalized groups. "

- Sustainable non-agricultural employment

- Livelihood restoration and enhancement

- Interest free loans for economic activities

- Provision of agricultural land

- Provision of agricultural support services (planting materials and other inputs)

- Retraining for self-employment

- Opportunity to purchase irrigated land

- Community forests and grazing areas

- Health insurance, resettlement insurance

- Preferential electricity, tax, water or service rates and charges

- Preferential accessto, or custodianship over, catchment resources for defined exploitation and
management — planting fruit trees, reforestation, access to pumped irrigation

QUESTION: Are there other strong provisions that you can think of? What might constitute a weak

direct and indirect provision? Can you think of some examples?
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ANNEX Il - lllustrative list of Category A projects

mmoOw>

XCiv

. Large-scale industrial plants

. Industrial estates

. Crude ail refineries

. Large thermal power projects (200 megawatts or more)

. Mgjor installations for initial smelting of cast iron and steel and production of non-ferrous metals

Chemicals

i.  manufacture and transportation of pesticides
ii. manufacture and transportation of hazardous or toxic chemicals or other materials

. All projects which pose potential serious occupational or health risks

H. Transportation infrastructure

c 4 n I O T O zZ2 Z &

i. roadways
ii. railroads
iii. arports (runway length of 2,100 meters or more)
iv. large port and harbor developments
v. inland waterways and ports that permit passage of vessels of over 1,350 tons

. Major oil and gas developments

Oil and gas pipelines

. Disposal of toxic or dangerous wastes

i. incineration

ii. chemical treatment

. Landfill

.Construction or significant expansion of dams and reservoirs not otherwise prohibited
. Pulp and paper manufacturing

. Mining

Offshore hydrocarbon production

. Mg or storage of petroleum, petrochemical and chemical products

. Forestry/large scale logging

Large scale wastewater treatment

. Any project on or encroaching on indigenous or minority territory

. Domestic solid waste processing facilities



V. Large-scale tourism devel opment
W.Large-scale power transmission
X. Large-scale reclamation

Y. Large-scale agriculture involving the intensification or development of previously undisturbed
land

Z. All projects with potentially major impacts on people or serious Socioeconomic concerns
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ANNEX IV — lllustrative Categorical Prohibitions List

Environment

Infrastructure and extractive projects located in forests in which forest dwellers rely on for
livelihood, shelter and food; *

‘Large dams that irreversibly disrupt natural ecosystems and hydrology, inundate large land areas,
impact biodiversity, displace more than 5,000 persons, or disrupt local livelihoods;**

Projects that commercially manufacture ozone-depl eting substances (ODS) or POPS; *
Projectsin or impacting areas on the UN List of National Parks and Protected Areas;*
Extraction or infrastructure projects in or impacting International Union for the Conservation of
Nature (IUCN) protected areas, Categories I-1V (Nature Reserves, Wilderness Areas, National
Parks, Natural Monuments and Habitat/Species Management Areas);*

Projectsin or impacting areas on UNESCO Man and the Biosphere core areas;+

Areas protected by the Ramsar Convention on wetlands.*

High conservation value forests where industrial use would not maintain or enhance the
conservation values;+

Mining projects that use riverine or submarine tailing disposal;¢

Trade in wildlife or wildlife products regulated under CITES; ¢

Commercial logging operations or the purchase of logging equipment for use in primary tropical
moist forest (prohibited by the Forestry policy) ; o

Production or trade in products containing PCBs; ¢

Production or trade in pharmaceuticals subject to international phase outs or bans; ¢

Production or trade in pesticides/herbicides subject to international phase outs or bans; 6
Production or trade in ozone depleting substances subject to international phase out; o

Drift net fishing in the marine environment using nets in excess of 2.5 km. in length; ¢

Culture

Projects in or impacting natural World Heritage Sites (WHS)*;*

Projects that threaten the cultural survival of a people
Ancestral indigenous lands #

Economic

Gambling, casinos and equivalent enterprises; o
Production or trade in any product or activity deemed illegal under host country laws or
regulations or international conventions and agreements; ¢

Social

Projects that use forced labour or harmful child labour; ¢ u

Projectsinvolving forcible resettlement of stakeholders; *

Projects that require resettlement of 5,000 or more persons;*

Projects that do not gain the free, prior and informed consent of indigenous populations and

32 This particular prohibition is particularly interesting, since OPIC’s new revised February 2004 Environmental Guidelines
include a subsection under “Environmental standards’ on ‘ dam standards', derived from the recommendations of the WCD. It
further articulates what is meant by ‘ disrupt natural ecosystems’, ‘ater natural hydrology’, ‘inundate large land areas’, ‘impact
biodiversity’, ‘ displace inhabitants’, ‘impact on local inhabitants livelihoods'. For further details, see

http://www.opi c.gov/Publications/envbook _2004.htm#Environmental %20Standards

33 In August 2003, the International Council on Mining and Metal's, comprising 15 of the world' s largest mining companies,
issued a statement recognizing WHS as no go areas (WWF, “Keep Out! No Go Areas for Mining, Arbor Vitae, December 2003).
Thefull list of WHS is available at http://whc.unesco.org/heritage.htm.
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affected communities in the affected area; ¢ 1

- Projectsin countries where the state “ practices, encourages or condones’: (a) genocide, (b)
slavery or the slave trade, (c) murder or disappearances of people, (d) torture or other cruel,
inhuman, or degrading treatment, (e) prolonged arbitrary detention or (f) systematic racial
discrimination. £

Health and Safety

Production or trade in tobacco; ¢

Production or trade in radioactive materials; ¢

Production or trade in or use of unbonded asbestos fibers; ¢

Production or trade in a coholic beverages (excluding beer and wine) ; o

Conflict
- Production or trade in weapons and munitions; ¢
*OPIC; o IFC; + Advocated by WWF and the I[UCN; +Forest Stewardship Council; ¢ Extractive Industries Review; u UN

Global Compact, ILO Convention 105; i1 World Commission on Dams; # ILO 169 and Convention on Biodiversity; £
Jus Cogens violations.
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ANNEX V - lllustrative screening mechanism for reviewing HRIAs by PIFIs

This section represents a framework for PIFIs for reviewing the HRIA report presented by project
sponsors seeking project support from a PIFI. The rightsindicated in the left-hand column represent
apurely illustrative, rather than comprehensive, list of potential rights that may be violated.

Project sponsor profile

Potential Impacts/Rights

Question

Sample +/-tive indicators

Potential poor working conditions
Improper implementation of
compensation agreements or
negotiated outcomes

Does the company have any
previous history of complicity in
human rights abuses?

- Poor human rights record

- Existence/absence of company
human rights policies (EIR)

- Use of armed security forces

- Poor implementation of
conditionalities attached to
previous loans

- Poor evaluation and monitoring of
previous projects

- Accidents related to previous
projects and measures which the
company address these

Is the company endeavouring to
engage in best corporate practices?

- Transparency in terms of what the
company paid the government for
its exploratory or concessionary
rights

- Host government agreements that
supercede national law

- Terms of purchase power
agreements

What practices are being used for
the construction of the project?

- Type of operation

- Waste disposal method

- Pollution Prevention Abatement
Handbook

- Decommissioning

State Governance

Potential Impacts/Rights

Question

Sample +/-tive indicators

General overview to flag the person
reviewing the project to potential
foreseeable problems, or
discrepancies within the HRIA. This
should ideally complement a much
more comprehensive PRA.

Has the host country ratified the six
core UN conventions and 8 ILO
conventions? (ECGD, Business
Principles)

What is the country’s record on
gender equality?

Is the proposed project in a country
with poor governance?

- High corruption levels

- Low adherence to the rule of law

- Widespread human rights
violations

- Lack of freedom of expression in
civil society

- Lack of freedom of peaceful
assembly and association

- Lack of free participation in
political life

- Lack of government accountability
(non-existent or weak electoral
system)

- Legal protection for women'’s rights

- Government effectiveness

- Political stability

(Developed by the WRI)
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Conflict

Human Rights
- The right to security of the person
(UDHR, Art. 3)

Does the company propose using
private security guards?

- Absence of guidelines indicating
appropriate behaviour for security
officials to implement against
individuals threatening company
security

- Poor security of the individual

- Little protection for individuals

Procedural Issues - Preparatory Stage

Potential Impacts/Rights

Question

Sample +/-tive indicators

Participation, consultation,
resolution

Gaining public acceptance in the pre
preparatory stage

Active, free, informed and meaningful
participation of beneficiaries

Human Rights
- Rights to consultation in matters that
affect peoples lives

- Freedom of opinion and expression
(Art. 19, UDHR)

- Freedom of assembly and
association; right to organize (Art.
29, UDHR; Art. 22, ICCPR; ILO 87)

- Freedom from violence

- Freedom from arbitrary arrest or
detention (Art. 9, UDHR)

- Right to receive information and
have information made publicly
available (Art. 19, ICCPR)

- Right to participate in the conduct of
public affairs (Art. 25, ICCPR)

- International Convention for the
Elimination of all forms of
discrimination against women,
political participation (Art. 7)

- Active, free and meaningful
participation of beneficiaries (Right
to Development, Preamble)

- Rinht tn affartive remedv tn an
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Have the population affected been
informed about the project?
(NORAD)

Have the project sponsors respected
everyone’s right to seek and impart
information relevant to its
implementation? (NORAD)

Have the project sponsors respected
the right of individuals to express
views freely in the affected
communities? (NORAD)

Have the project sponsors upheld
the right to organize? (NORAD)

What capacity do stakeholders have
for informed decision making?
(NORAD)

Have sponsors effectively promoted
the participation of project-affected
people in the decision-making
process? (NORAD)

\AWhat merhanieme hawve heaen niit in
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- Efforts made to identify, notify and
actively consult stakeholders by
the project sponsor (Aké Kwon)

- Existence of a consultation plan
using stakeholder analysis to
define the groups involved. (WCD,
Guideline 1)

- Exclusion of certain social groups

Processes for recording the views
and concerns of stakeholders
potentially impacted by the project
(Aké Kwon)

- Appropriateness of languages
used in consultation (EIA)

Existence of freedom of
expression in the country

- Existence of protests, or protest
groups opposed to the project

- Arrests of individuals associated
with project

- Laws impeding the formulation of
certain types of associations or
organizations

Timely availability of HRIA in local
language

- Dissemination of the results of the
public consultation to
stakeholders. (WCD, Stage |
Checklist)

Potential for participation in
decision-making (Aké Kwon,
WCD)

- Provision of human financial,
technical and legal resources to
ensure effective participation in all
phases of the project cycle. (Aké
Kwon, WCD)

- Number of consultations

- Existence of stakeholder

representatives on decision-

making committees

- Merhanieme far determininn




abuse of their rights (Art. 8 UDHR)

- Right to a fair and public hearing
(Art. 10, UDHR)

- Those whose rights have been
violated, e.g. through deprivation of
opportunity to gain a living by a
freely chosen income generating
activity, should have access to
national and international remedies
(Maastrich Guidelines, § 22-23 on
violations of ICESCR)

- Right to compensation

place to mediate and arbitrate
grievances? (WCD)

Have stakeholders been actively
involved in the negotiation of guiding
principles and criteria for benefit
sharing, mitigation, resettlement,
development and compensation
measures? (WCD)

consensus among affected groups
Existence of a trusted and
effective grievance mechanism for
review and appeals (Aké Kwon,
WCD)

Mechanisms to promote and
facilitate stakeholder participation,
including for women, youth, the
elderly, indigenous peoples and
other vulnerable groups,
throughout the assessment
process (Aké Kwon) or to freely
elect representatives

Existence of binding negotiated
contracts between project
sponsors and stakeholders
Land acquisition process

Procedural issues — Pro

ject implementation

Monitoring and compliance

Has a compliance plan formally been
presented and accepted at the
stakeholder forum?

Existence of negotiated
compliance agreements between
stakeholder and project sponsor

Does the project sponsor have
sufficient institutional capacity to
monitor and enforce commitments to
promote and protect the human
rights components of the project?

Sufficient institutional capacity
exists, or measures are in place to
enhance, the monitoring and
enforcement of commitments
Independent experts, or local non-
governmental organizations, have
been contracted to conduct
periodic assessments of the
negotiated agreements
Resources exist to pay for such
monitoring facilities.

Covenants clearly articulate a
number of conditions that will
trigger the withdrawal of financing
from the project

What measures have been put in
place to protect stakeholder rights?

Adequate financing for the
compensation program,
monitoring, compliance and review

Human rights Impact Assessment

Cultural impacts*

Including cultural heritage, religions,
beliefs and sacred teachings,
customary practices, forms of social
organization, systems of natural
resource use, including patterns of
land use, places of cultural
significance, economic valuation of
cultural resources, sacred sites,
ceremonies, languages, customary law

Does the proposed project area
contain or exist within indigenous
land? Land with religious claims or
sacred symbolism?

Will the proposed project have an
impact on the customary use of
biological resources?
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Lack of inherent land or treaty
rights, or indigenous rights
protected in national legislation

Diminution of traditional plants
Flooding of land

Loss of usufructory rights
Loss of traditional livelihood
Resettlement
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systems, and political structures, roles
and customs.

How will the project respect,
preserve or maintain traditional
knowledge and practices?

Proximity of project to indigenous
land
Destruction of sacred sites

Cultural Heritage impact*

The impacts on the physical
manifestations of a community’s
cultural heritage, including on its sites,
structures, and remains of
archaeological, architectural, historical,
religious, spiritual, cultural, ecological
or aesthetic significance

Human Rights
Right to take part in cultural life (Art.
15, ESCR)

Will the proposed project area have
an adverse impact (involve the
destruction, flooding, etc.) on any
sites of cultural heritage?

Baseline studies conducted with
indigenous groups

Existence of religious claims over
land

Existence of formal or informal
claims to indigenous territory on
the project site

Environmental impacts
Potential threats to biodiversity
Disruption to habitats of medicinal
species, and impact of use of
chemicals, such as pesticides
Environmental transboundary and
global impacts

Human Rights
Right to a clean environment (ESCR,
Art. 12)

Does the project occur in sensitive
environmental areas defined by the
categorical prohibitions list?

Does the proposed project area
contain or exist within a protected
area?

What will the likely impact of the
project be on local biodiversity — flora
and fauna? Can these impacts be
mitigated?

Are project-related pollutants within
accepted international standards?

International, national, or regional
agreements granting protection
status

World Bank Pollution Prevention
Abatement Handbook standards

Social impacts

Potential threats to human
communities

Potential abuse of civil and political
rights

Potential changes to health conditions
as a result of the project

Potential health risks resulting from
various forms of pollution and social
disturbance

Disruption of existing social services
Gender discrimination

Human Rights
- Right to basic (social) services

Disruption of gender roles and
relations

Adverse impacts disproportionately felt
by women or young girls

(See also below under economic)

Human Rights

Convention on the elimination of all
forms of discrimination against women

Introduction of non-endemic diseases

Is the proposed project in an area
with disadvantaged communities?

What is the project’'s assumed actual
impact on equality? (NORAD)

Hawve anv nntantial haalth ricke

Impoverished communities with
low-levels of education
Widespread poverty

Poor access to health care, and
other social services

Little access to infrastructure
(electricity, sewage, fresh water,
roads)

Poor standards of housing

Little physical or social integrity for
individuals

Access to primary social services

Unequal access to project benefits
for men and women
Compensation or property title in
man’s name

Loss of common natural resources
or usufruct rights

Different compensation awarded to
indigenous peoples and minorities
Neglect of persons with
disabilities, or social ‘outcasts’
Unequal access to forms of
redress

Existence of reservoirs

46

DISCUSSION PAPER




Project related health problems
Pollution

Destruction of livelihoods leading to
changes in diet

Human Rights

- Right to the enjoyment of the
highest attainable standard of
physical and mental health.

associated with the project been
identified

- Excessive pollutants and
emissions

Economic impacts (beneficial)
Benefit sharing,

Distribution of revenues for local
development,

Local employment

Rights

- Right to work (UDHR, Art. 23)

- Right to make a living by work freely
chosen or accepted (ICESCR, Art,
6)

- Right to be compensated (UDHR,
Art. 8; ICCPR, Art. 2)

- Right to an adequate standard of
living, including access to adequate
food and continuous improvement of
living conditions (UDHR, Art. 25;
ICESCR, Art. 11)

- Right to own property and freedom
from arbitrary deprivation of property
(UDHR, Art. 17)

- Right to compensation to those
negatively affected

- Right to just and favourable work
conditions, including fair pay, equal
work conditions for men and women,
a decent living, health conditions,
equal opportunity, rest and leisure
(ICESCR, Art. 7)

- Freedom of Association and
protection of the right to organize
(ILO 87)

- Convention on the Elimination of all
forms of discrimination against
women

How does the project
benefit/disadvantage groups?

Have project sponsors addressed
the right to compensation for those
negatively affected?

Has the project affected the
opportunity of people for self-
provision in terms of income
generating activities? (NORAD)

Have the project sponsors
guaranteed the fulfillment of the right
to an adequate standard of living for
affected groups, including access to
adequate food and a continuous
improvement of living conditions
(NORAD)?

Did the project respect the right to
just and favourable work conditions?
(NORAD)

- Income and asset distribution

- Levels of employment

- Existence of regional development
plans

Traditional systems and means of
production

- Existence of user fees

- Environmental Mitigation and
Human Rights Protection Plan has
been implemented and disputes
resolved

- Opportunities for employment

- Compensation for lost assets

- Compensation for livelihood
restoration and enhancement

- Compensation for resettlement

- Existence or development of
sustainable non-agricultural
employment

- Access to land, rivers, lakes,
forests and other food producing
activities

- Provision of land titles,
agreements, in the woman’s name

- Destination of final benefits (urban

or rural electrification, roads, water

treatment, social services)

Share in project benefits

- Existence of long term sustainable
community development plan, or
closure and decommissioning
plans with appropriate budget
allocations

- Existence of fair wages

- Equal pay for equal work

- Decent or improved living
standards

- Periodic holidays with pay

- Safe and healthy work conditions

- Limitations of working hours
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Are equal opportunities given to
women for employment?

Has the gender composition of
employment changed?

Is there marked occupational
segregation by gender?

Has the company developed an
occupational health and safety policy
for the project?

Equal pay for equal work
Existence of maternity leave laws
Minimum of fair wage laws
Workplace health and safety
standards or laws

Changes in employment
opportunities for women
Existence of child care facilities or
flexible hours of work

Existence of occupational health
and safety policy, detailing the
organizational framework of the
operational health and safety
management system, objectives,
hazard prevention plans,
performance monitoring and
measurements, reporting
guidelines, and means for
evaluating the policy, and action
plan (as per IFC Operatonal
Health and Safety guidelines)

- Right to organize and collective
bargaining (ILO 98)

What is the company’s/country’s
policy with regards to trade unions?

Existence or lack of trade unions
Threats of violence against trade
unionists

Based on an amalgam of indicators and questions from WRI paper, the *Aké Kwon guidelines, the *"World
Commission on Dams, the Norwegian Development Agency’s Human Rights Assessment Framework,
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ANNEX VI — Flow chart illustrating Phases I-IV

Phase I: PREPARATORY
STAGE - FEASIBILITY
STUDY

Company gets concessions
to begin a project, and
conducts a Feasibility study

!

Phase Il: HUMAN RIGHTS
IMPACT ASSESSMENT

Independent third party social
scientists/specialists hired to

conduct HRIA.

Phase Ill: PROJECT
APPRAISAL AND REVIEW BY
PIFI

PIFI reviews HRIA

Phase IV: PROJECT
IMPLEMENTATION

PIFI oversees
implementation of HRIA

ﬁ terms

In preparation for conducting
study, identify independent,
internationally recognized,

Identification of policy,
legal regulatory, and
institutional frameworks of

| Screening of project (4.2) |
{

Categorization of project

Implementation of project
conditionalities monitored
by PIFI, corrective

experts (3.2.1) relevance (4.2.1) measures introduced or
o 3 A|lB| C |FI]“NoGo funds withdrawn (5.1)
Selection and application 0 0 ¢
As part of study, develop of HRIA methodology No Project Independent expert
Sonsﬁltat'lon slnd ! further rejected oversees compliance
articjjpation Plan Stakeholders identified review -
(Identification of and engaged in process Complaints of non-
stakeholders, participation 3 ! c_om;()jllance with g
and involvement) (3.2.2) Baseline studies Projects Fl sub- negior::alt:mgrlﬁzggnnezfan
18 conducted assessed projects Mpieme
throuah screened conditionalities addressed
As part of study, conduct g 9 ; and resolved by
P ificati i PIFI prior to board ) .
Preliminary Needs Identlflcatlon of potential hani I Compliance mechanism
Assessment and human human rights and mechanism approva (5.2)
rights baseline survey (3.2.3) enﬁllronmental |mpa§ts (4'3'2) 3
° High risk Low/ Public notified through
Preliminary analysis of Medium disclosure of full HRIA (4.1)
Comprehensive Options risk g
Assessment qnd proposition iy Board approval/rejection of
of alternatives (3.2.4) Create project based on HRIA review,
3 advisory PRA, and other technical and
Selection of best project paEeI fmanma{l}factors.
option _ i Conditionalities of financing,
¢ Human rights protection covenants, and human rights
Trusted and effective plan developed, setting protection plan agreed (4.2.3)
grievance mechanism aside sufficient resources I
established to negotiate to meet plan designs | Funding disbursed
disagreements over option a
selected (3.2.5) Full HRIA (written up
o based on PIFI model and
circulated to affected
Company takes results of communities for comment
Feasiblity Study, secures (3.3)
further equity to help further !
develop the project Completed HRIA
submitted to PIFI in hopes
of securing finance for
project
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