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BUSINESS AND HUMAN RIGHTS:
THE EVOLVING INTERNATIONAL AGENDA
Abstract
The state-based system of global governance has struggled for more than a
generation to adjust to the expanding reach and growing influence of transnational
corporations, the most visible embodiment of globalization. This paper reviews two
recent chapters in this endeavor, focused specifically on human rights: the “Draft Norms
on the Responsibilities of Transnational Corporations and Other Business Enterprises
with Regard to Human Rights,” adopted by the United Nations Sub-Commission on the
Promotion and Protection of Human Rights but not by its parent body, the UN Human
Rights Commission (since replaced by the Human Rights Council); and the author’s
subsequent UN mandate as Special Representative of the Secretary-General “on the issue
of human rights and transnational corporations and other business enterprises.” The paper
analyzes key conceptual flaws of the draft Norms, noting the pitfalls of imposing on
corporations, directly under international law, the same range of human rights duties that
states have; it presents an empirical mapping of current international standards and
practices regarding business and human rights, ranging from the most deeply rooted
international legal obligations to voluntary initiatives; and it proposes a strategy for
building on existing momentum in order to reduce human rights protection gaps in
relation to corporate activities.

1

The state-based system of global governance has struggled for more than a
generation to adjust to the expanding reach and growing influence of transnational
corporations. The United Nations (UN) first attempted to establish binding international
rules to govern the activities of transnationals in the 1970s. 1 That endeavor was initiated
by developing countries as part of a broader regulatory program with redistributive aims
known as the New International Economic Order. 2 Human rights did not feature in this
initiative. The Soviet bloc supported it while most industrialized countries were opposed.
Negotiations ground to a halt after more than a decade, though they were not formally
abandoned until 1992.
Soft law approaches enjoyed broader political appeal. In 1976, the Organization
of Economic Cooperation and Development (OECD) adopted a set of Guidelines for
Multinational Enterprises, and a year later the International Labor Organization (ILO)
adopted a Tripartite Declaration of Principles concerning Multinational Enterprises. Each
was revised in 2000. 3 Both reference the Universal Declaration of Human Rights
(UDHR) and other international human rights standards.
Also in 2000, the United Nations Global Compact (GC) became operational. It is
a voluntary initiative engaging companies and civil society, including labor, in promoting
UN principles in the areas of human rights, labor standards, environmental protection
and, since 2004, anti-corruption. 4 Focused on norm diffusion and the dissemination of
practical know-how and tools, the GC has become the world’s largest corporate social
responsibility initiative, with some 3,000 participating companies and forty national
networks. It is unique among such initiatives for its extensive involvement of developing
country companies.
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Fueled by escalating reports of corporate human rights abuses, especially in the
extractive sector and the footwear and apparel industries, the UN Sub-Commission on the
Promotion and Protection of Human Rights (“Sub-Commission”), a subsidiary body of
the then Commission on Human Rights, comprised of twenty-six more or less
independent experts, established a working group on business and human rights in 1998. 5
It was tasked to “make recommendations and proposals relating to the methods of work
and activities of transnational corporations in order to…promote the enjoyment of
economic, social and cultural rights and the right to development, as well as of civil and
political rights.” 6 In 2003, the working group produced the “Draft Norms on the
Responsibilities of Transnational Corporations and Other Business Enterprises with
Regard to Human Rights” 7 (“draft Norms”).
Written in treaty-like language, the text comprises twenty-three articles setting out
human rights standards for companies in areas ranging from international humanitarian
law, through civil, political, economic, social, and cultural rights, to consumer protection
and environmental practices. Acknowledging that states are the primary duty bearers in
relation to human rights, it stipulates that transnational firms and other business
enterprises, within their “spheres of activity and influence,” have corresponding legal
duties. 8 It also requires that corporate compliance be monitored by national and
international agencies, and victims provided with effective remedies. 9
The Sub-Commission approved the text in 2003. According to their principal
author, “the Norms are the first non-voluntary initiative [in the area of business and
human rights] accepted at the international level.” 10 But the story did not end there. The
draft was then transmitted to the Commission on Human Rights (“Commission”), the
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intergovernmental parent body, for adoption at its next session in 2004. 11 And the
Commission reacted coolly.
The main international human rights NGOs (non-governmental organizations)
endorsed the draft Norms, and began to refer to them as the “UN Norms,” while the
business community, represented by the International Chamber of Commerce (ICC) and
the International Organization of Employers (IOE), was firmly opposed. 12 For its part,
the Commission granted that the document contained “useful elements and ideas,” but
added that it had not requested it and that, as a draft proposal, it had no legal standing.
The Sub-Commission was also instructed not to engage in any monitoring of corporate
activities. 13
Although the Commission was not prepared to adopt the proposal, a broad
spectrum of states, including several major industrialized countries, felt that the issue of
business and human rights did require serious attention and sought ways to keep it on the
agenda. Thus, the Commission asked the Secretariat to explore options and report back. 14
With consensus still elusive a year later, the Commission then requested the UN
Secretary-General to appoint a Special Representative (SRSG), initially for a two-year
term, with a wide-ranging mandate to “identify and clarify” international standards and
policies in relation to business and human rights, elaborate on key concepts including
“corporate complicity” and “spheres of influence,” and submit “views and
recommendations” for consideration by the Commission. 15 On 25 July 2005, the UN
Economic and Social Council approved the Commission’s request, and three days later
then Secretary-General Kofi Annan appointed me to the post of SRSG. 16
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This article provides an overview of the SRSG mandate’s work to date, and lays
out the broad direction in which it is moving. In doing so, it indicates why I concluded
that I could not “endorse” or “build upon” the draft Norms as the basis for my mandate,
as some participants in the debate had urged me to do. 17 The article draws on two sets of
reports I have submitted to the Commission and its successor body, the Human Rights
Council (HRC); nearly two dozen research papers produced by or for the mandate; the
results of three regional multi-stakeholder consultations (Johannesburg, Bangkok, and
Bogotá), four international workshops of legal experts, and two multi-stakeholder
consultations focused on individual sectors (extractives and financial services); site visits
to the international operations of companies on three continents; as well as pro bono
research conducted for the mandate by several law firms. 18 The article is divided into
three parts: a brief discussion of the central conceptual flaws of the draft Norms; some
problematic factual claims made by Norms’ advocates coupled with a mapping of
standards, legal and otherwise, that currently govern the activities of business in relation
to human rights; and a concluding section on the mandate’s future directions.
I. CONCEPTUAL CHALLENGES
It would be surprising if all major actors in the “Norms” debate, quite apart from
the substantive merits of their arguments, did not also behave strategically, in keeping
with their perceived interests. Business typically dislikes binding regulations until it sees
their necessity or inevitability. Governments often support the preferences of
corporations domiciled in their countries and/or compete for foreign investment. And the
imprimatur of “UN Norms” would have provided NGOs with a powerful campaign tool:
declaring certain corporate acts to be “illegal” has far greater social purchase, even in the
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absence of viable enforcement mechanisms, than merely claiming corporate
“wrongdoing.”
The SRSG mandate was not bound by these prior positions, however, nor was it
intended simply to search for the lowest common denominator among them. Indeed,
because the draft Norms were the only comprehensive business and human rights
proposal on the table, I believed they merited careful assessment to see if they could
serve as a sound basis for moving forward. But I found instead that they embodied
sources of conceptual as well as factual confusion, with potentially deleterious
consequences for the realization of rights. I summarize the key conceptual issues in the
present section; they were addressed in the report I presented to the Commission in
February 2006. 19 The factual issues are discussed in the next section.
The Universe
To minimize charges of bias against globalization and the transnational
corporations that are its most visible embodiment, the Norms project came to include
“other business enterprises,” not only transnationals, within its remit. But it ended up
exempting nationally operating businesses if they had no connections to transnational
corporations, the impact of their activities was purely local, and their activities involved
no violations of the right to the security of the person – though neither the text nor the
commentary indicated how the last of these exemptions would be determined ex ante. 20
According to the most recent figures, 77,000 transnational firms span the global
economy today, with some 770,000 subsidiaries and millions of suppliers – Wal-Mart
alone is reported to have more than 60,000 suppliers. 21 Transnationals operate in more
countries than ever before, and increasingly in socio-political contexts that pose entirely
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novel human rights challenges for them. 22 In addition, for many companies going global
has meant adopting network-based operating models involving multiple corporate
entities, spread across and within countries. Networks, by their very nature, involve
divesting a certain amount of direct control over significant operations, substituting
negotiated relationships for hierarchical structures. This organizational form has
enhanced the economic efficiency of firms. But it also has increased the challenges
companies face in managing their global value chains – the full range of activities
required to bring a product or service from its conception to end use. 23 As the number of
participating units in value chains increases so, too, does the potential vulnerability any
particular link in the chain poses to the global enterprise as a whole. 24 At the same time,
these distributed networks also have increased the available entry points through which
civil society actors can seek to leverage a company’s brand and resources in the hope of
improving not only the firm’s performance, but also the setting in which it operates.
Transnational corporate networks pose a regulatory challenge to the international
legal system. To begin with, in legal terms purchasing goods and services from unrelated
suppliers generally is considered an arms-length market exchange, not an intra-firm
transaction. Among related parties, a parent company and its subsidiaries are distinct
legal entities, and even large-scale projects may be incorporated separately. Any one of
them may be engaged in joint ventures with other firms or governments. Due to the
doctrine of limited liability, a parent company generally is not legally liable for wrongs
committed by a subsidiary even where it is the sole shareholder, unless the subsidiary is
under such close operational control by the parent that it can be seen as its mere agent.
Each legally distinct entity is subject to the laws of the countries in which it operates, but
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the transnational corporate group or network as a whole is not governed directly by
international law. It is this foundational fact that the move to establish global legal
standards for transnational corporations seeks to alter. And it has begun to change.
Rights and Duties
If international human rights obligations are to be attributed to transnational
corporations, on what basis shall this be done? It seems clear that long-standing doctrinal
arguments over whether such firms could be “subjects” of international law are yielding
to new realities on the ground. For example, firms have acquired significant rights under
various types of bilateral investment treaties and host government agreements, they set
international standards in several sectors, and certain corporate acts are directly
prohibited in a number of civil liability conventions dealing with environmental
pollution. 25 Thus, at minimum transnational corporations have become “participants” in
the international legal system, as Rosalyn Higgins, President of the International Court of
Justice, puts it, with the capacity to bear some rights and duties under international law. 26
The case made for the draft Norms went like this. The UDHR, in its preamble,
proclaims that “every individual and every organ of society…shall strive by teaching and
education to promote respect for these rights and freedoms and by progressive measures,
national and international, to secure their universal and effective recognition and
observance.” 27 Transnational corporations have greater power than some states to affect
the realization of rights, the argument continued, and “with power should come
responsibility.” 28 Therefore, these corporations must bear responsibility for the rights
they may impact. And because some states are unable or unwilling to make them do so
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under domestic law, there must be direct and uniform corporate responsibilities under
international law.
The draft Norms enumerated rights that appeared to be particularly relevant to
business, including non-discrimination, the security of the person, labor standards, and
indigenous peoples’ rights. But the list included rights that states have not recognized or
are still debating at the global level, including consumer protection, the “precautionary
principle” for environmental management, and the principle of “free, prior and informed
consent” of indigenous peoples and communities. At the same time, the draft allowed that
not all recognized rights pertain to business but provided no principled basis for making
that determination. In response to the criticism that the list was overly inclusive, some
Norms’ advocates have suggested a shorter set of “core” rights said to enjoy the most
widespread support, and which business could easily grasp. 29 But that move in turn is
subject to the riposte that the very concept of core rights is “a very significant departure
from the insistence within the international human rights regime on the equal importance
of all human rights.” 30 The issue remains unresolved and has led some observers to
conclude than any detailed ex ante specification of rights for which companies might bear
some responsibility is an inherently fruitless exercise – that in principle all rights could
apply, but in any particular instance some will not. 31
A far more serious problem concerns the draft Norms’ proposed formula for
attributing human rights duties to corporations. After recognizing that states are the
primary duty bearers, the General Obligations article adds: “Within their respective
spheres of activity and influence, transnational corporations and other business
enterprises have the obligation to promote, secure the fulfillment of, respect, ensure
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respect of and protect” nationally and internationally recognized human rights. 32 That is
to say, within corporations’ “spheres of influence” they would have exactly the same
range of duties as states – from respecting to fulfilling rights – the only difference being
that states’ duties would be primary and corporations’ duties secondary. But the draft
Norms defined none of these terms. The concept of corporate spheres of influence,
though useful as an analytical tool, seems to have no legal pedigree. 33 Therefore, the
boundaries within which corporations’ secondary duties would take effect remain
unknown. Nor was the distinction between primary and secondary duties elaborated.
With scope and threshold conditions left unspecified, it seems highly likely that the
attribution of corporate duties in practice would come to hinge on the respective
capacities of states and corporations in particular situations – so that where states were
unable or unwilling to do their job, the pressure would be on companies to step in. This
may be desirable in special circumstances, but as a general proposition it is deeply
troubling on several grounds.
Philip Alston, former Chair of the United Nations Committee on Economic,
Social and Cultural Rights, identifies both the problem and its resulting dilemma:
If the only difference is that governments have a comprehensive set of
obligations, while those of corporations are limited to their ‘spheres of
influence’…how are the latter [obligations] to be delineated? Does Shell’s sphere
of influence in the Niger Delta not cover everything ranging from the right to
health, through the right to free speech, to the rights to physical integrity and due
process? 34
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Alston raises concerns that this formula could undermine corporate autonomy, risktaking, and entrepreneurship, asking: “what are the consequences of saddling
[corporations] with all of the constraints, restrictions, and even positive obligations which
apply to governments?” 35 Indeed, because corporations are not democratic public interest
institutions they should be permitted to have such roles only in exceptional circumstances
– for example, where they perform state functions.
The formula’s possible impact on the roles and responsibilities of governments is
equally troubling. Within the constraints of “progressive realization,” the international
human rights regime recognizes the legitimate need of governments to exercise discretion
for making trade-offs and balancing decisions, and especially for determining how best to
“secure the fulfillment” of, precisely the economic, social, and cultural rights on which
corporations may have greatest influence. Imposing the full range of duties on
transnational corporations directly under international law by definition reduces the
discretionary space of individual governments within the scope of those duties. 36 The
draft Norms’ attempt to square the circle by requiring companies also to follow national
laws and policy priorities – and even “the most protective standards” wherever those may
be found – is no solution. 37 It merely adds layers of conflicting prescriptions for firms to
follow. In addition, where governance is weak to begin with, shifting obligations onto
corporations to protect and even fulfill the broad spectrum of human rights may further
undermine domestic political incentives to make governments more responsive and
responsible to their own citizenry, which surely is the most effective way to realize rights.
Finally, attributing the same range of duties to corporations that currently apply to
states, differentiated only in degree within undefined corporate “spheres of influence,”
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would generate endless strategic gaming and legal wrangling on the part of governments
and companies alike. As illustrated by a recent Brazilian case where a corporation and a
government authority are contesting who reneged on their legal obligations to provide
support to communities of indigenous peoples, the rights of vulnerable groups and
individuals are not well served in such circumstances. 38
In sum, while it may be useful for some purposes to think of corporations as
“organs of society,” they are specialized organs, performing specialized functions. The
range of their duties should reflect that fact. Already in a 1949 opinion, the International
Court of Justice explained that recognizing an international personality “is certainly not
the same thing as saying that…its rights and duties are the same as those of a state.” 39
Imposing on corporations the same range of duties as states for all rights they may impact
conflates the two spheres and renders effective rulemaking itself highly problematic. 40
II. MAPPING STANDARDS
Another problematic feature of the debate that preceded the creation of the SRSG
mandate and carried over into it was the sharply divergent views about the actual state of
international law regarding business and human rights. The draft Norms were described
as “a restatement of international legal principles applicable to companies.” 41 As we have
just seen, they would have imposed direct obligations on corporations under international
law and were said to be “non-voluntary” in character. According to one authoritative
source, restatements “reflect the law as it presently stands or might plausibly be stated by
a court.” 42 The idea that the Norms project amounted to no more than a “restatement” of
legal principles was contested by business and also questioned by academic observers. 43
Apparently the Commission on Human Rights was not persuaded either, because my first
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task under the mandate was “to identify and clarify standards of corporate responsibility
and accountability for transnational corporations and other business enterprises with
regard to human rights” – essentially, to “restate” existing standards and indicate
emerging trends.
Therefore, within the limits of our time and resource constraints, the SRSG’s team
set out to map international standards and practices regarding business and human rights.
In March 2007, I presented the results to the Human Rights Council in a report with four
addenda of supporting materials. 44 The mapping was organized into five clusters laid out
along a continuum, starting with the most deeply rooted international legal obligations
and ending with voluntary business standards: the state duty to protect against corporate
abuses; corporate responsibility and accountability for international crimes; corporate
responsibility for other human rights violations under international law; soft law
mechanisms; and self-regulation.
The State Duty to Protect
All sides agree that the state is the primary duty bearer in relation to human rights.
But its duty to protect against third party abuses of rights, including by business entities,
had received relatively little attention in the debate surrounding the draft Norms. This is
surprising insofar as international law firmly establishes that states have such a duty
within their jurisdiction. 45 It exists under the core UN human rights treaties as elaborated
by the treaty bodies, and is also generally agreed to exist under customary international
law. Indeed, the UN and regional human rights mechanisms have addressed it with
increasing frequency. To document the UN treaty bodies’ evolving understanding of this
duty and what it implies, we conducted detailed analyses of their commentaries. 46
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The earlier UN human rights treaties, such as the International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD), the International Covenant
on Economic, Social and Cultural Rights (ICESCR), and the International Covenant on
Civil and Political Rights (ICCPR), do not specifically address state duties regarding
business. They impose generalized obligations to ensure the enjoyment of rights and
prevent nonstate abuse. Thus, ICERD requires each state party to prohibit racial
discrimination by “any persons, group or organization” (Art. 2.1(d)). And some of the
treaties recognize rights that are particularly relevant in business contexts, including
rights related to employment, health, and indigenous communities.
Beginning with the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW), adopted in 1979, and including the
Convention on the Rights of the Child (CRC) and the recently adopted Convention on the
Rights of Persons with Disabilities, business is addressed more directly and in greater
detail. CEDAW, for example, requires states to take all appropriate measures to eliminate
discrimination against women by any “enterprise” (Art. 2(e)), and within such specific
contexts as “bank loans, mortgages and other forms of financial credit” (Art. 13(c)). The
treaties generally give states discretion regarding the modalities for regulating and
adjudicating nonstate abuses.
The treaty bodies elaborate upon the duty to protect. General Comment 31 by the
Human Rights Committee is one recent example. It confirms that under the ICCPR “the
positive obligations on states parties to ensure Covenant rights will only be fully
discharged if individuals are protected by the state, not just against violations of
Covenant rights by its agents, but also against acts committed by private persons or
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entities…” 47 It further explains that states could breach Covenant obligations where they
permit or fail “to take appropriate measures or to exercise due diligence to prevent,
punish, investigate or redress the harm caused by such acts by private persons or
entities.” 48
The Committees express concern about state failure to protect against business
abuse most frequently in relation to the right to non-discrimination, indigenous peoples’
rights, and labor and health-related rights. But they indicate that the duty to protect
applies to all substantive rights recognized by the treaties that private parties are capable
of abusing. The Committees tend not to specify the precise content of required state
action, but generally recommend regulation through legislation and adjudication through
judicial remedies, including compensation where appropriate.
The Committees have not expressly interpreted the treaties as requiring states to
exercise extraterritorial jurisdiction over abuses committed abroad by corporations
domiciled in their territory. 49 But nor do they seem to regard the treaties as prohibiting
such action, and in some situations they have encouraged it. For example, the Committee
on Economic, Social and Cultural Rights has suggested that states parties take steps to
“prevent their own citizens and companies” from violating rights in other countries. 50
And the Committee on the Elimination of Racial Discrimination recently noted “with
concern” reports of adverse impacts on the rights of indigenous peoples in other countries
from the activities of corporations registered in a state party. The Committee encouraged
that state to “take appropriate legislative or administrative measures” to prevent such
acts, recommended that the state explore ways to hold such corporations “accountable,”
and asked that the state provide information on measures taken its next periodic report. 51
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In general, international law permits a state to exercise extraterritorial jurisdiction
provided there is a recognized basis: where the actor or victim is a national, where the
acts have substantial adverse effects on the state, or where specific international crimes
are involved. 52 Extraterritorial jurisdiction must also meet an overall reasonableness test,
which includes non-intervention in other states’ internal affairs. 53 Debate continues over
precisely when the protection of human rights justifies extraterritorial jurisdiction.
The regional human rights systems also affirm the state duty to protect against
nonstate abuse and establish similar correlative state requirements to regulate and
adjudicate corporate acts. 54 The increasing focus on protection against corporate abuse by
the UN treaty bodies and regional mechanisms indicates a growing concern that states
either do not fully understand or are not always able or willing to fulfill this duty. This
concern is reinforced by the results of a questionnaire survey of states I conducted, asking
them to identify policies and practices by which they regulate, adjudicate, and otherwise
influence corporate actions in relation to human rights. 55 Of those states responding, very
few report having policies, programs or tools designed specifically to deal with corporate
human rights challenges. A larger number say they rely on the broader framework of
corporate responsibility initiatives, including such soft law instruments as the OECD
Guidelines or voluntary initiatives like the Global Compact. Very few explicitly consider
human rights criteria in their export credit and investment promotion policies, or in
bilateral trade and investment treaties, points at which government policies and global
business operations most closely intersect.
Corporate Responsibility and Accountability for International Crimes
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By far the most consequential legal development identified in my 2007 report is
the growing potential for companies to be held liable for international crimes – with
responsibility imposed under domestic law but reflecting international standards of
individual responsibility, as codified by the international ad hoc criminal tribunals and,
especially, by the ICC Statute. 56
The number of jurisdictions in which charges for international crimes may be
brought against corporations is increasing as countries ratify the ICC statute and
incorporate its definitions into domestic law. Where national legal systems already
provide for criminal punishment of companies the international standards for individuals
may be extended, thereby, to corporate entities – as legal persons. 57 And if those legal
systems also provide for extraterritorial jurisdiction with respect to international crimes
then those provisions, too, may be extended to corporations. 58
ICC ratification is not the only means by which such standards may enter national
legal systems. A significant though not the sole exception is the civil cases brought under
the US Alien Tort Claims Statute (ATCA). No one-to-one mapping can be assumed
between standards for natural and legal persons, but US courts interpreting corporate
liability for acts that amount to international crimes under ATCA have drawn on accepted
international principles of individual responsibility in doing so. 59
Given this expanding jurisdictional web, simple laws of probability alone suggest
that corporations will be subject to increased liability risks for international crimes in the
future. They may face either criminal or civil liability depending on whether international
standards are incorporated into a state’s criminal code or as a civil cause of action. 60
Further, companies cannot be certain where claims will be brought against them or what
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precise standards they may be held to. No two national jurisdictions have identical
evidentiary and other procedural rules, and there is significant national variation in modes
of establishing a corporate “mind and will,” 61 and in cases involving corporate groups. 62
Few companies may ever directly commit acts that amount to international
crimes. But there is greater risk of their facing allegations of “complicity” in such crimes.
With nuanced differences, most national legal systems recognize complicity as a concept.
The ad hoc international tribunals have developed a fairly clear standard for individual
liability in such cases: knowingly providing practical assistance, encouragement or moral
support that has a substantial effect on the commission of the crime. 63 Where national
courts adopt this standard it is likely that its application to corporations would closely
track its application to individuals, although the element of “moral support” may pose
specific challenges. 64 A company trying in good faith to avoid involvement in human
rights abuses might have difficulty knowing what counts as moral support for legal
purposes. Mere presence in a country and paying taxes are unlikely to create liability. But
deriving indirect economic benefit from the wrongful conduct of others may do so,
depending on such facts as the closeness of the company’s association with those actors.
However, even where a corporation did not intend for a crime to occur it may be held
liable if it knew, or should have known, that it was providing assistance that had a
substantial effect on the commission of the crime.
As this scenario of expanding corporate liability unfolds, the uncertainty created
by national variations in how international standards are applied in practice may become
increasingly problematic for all parties and generate a demand for greater harmonization.
Corporate Responsibility for Other Human Rights Violations under International Law
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The traditional view of international human rights instruments is that they impose
only “indirect” responsibilities on corporations – provided under domestic law in
accordance with states’ international obligations. In contrast, it was claimed that the draft
Norms, which imposed direct obligations on corporations under international law, “derive
legal authority from their sources in treaties and customary international law.” 65 Our
mapping supports the traditional view as a matter of law, although social expectations of
business activity increasingly reflect or invoke some of the standards of international
instruments.
There is ongoing debate over the precise requirements of customary international
law, but at minimum they include a recognizable degree of uniform and consistent state
practice. A systematic mapping of national practices would require a comprehensive
country-by-country study not only of the direct applicability of international law, but also
of a range of other relevant measures, including constitutional protections of human
rights, legislative provisions, administrative mechanisms, case law as well as opinio juris.
This was well beyond our capacity constraints. However, the country analyses that were
conducted for the mandate coupled with the responses to my state survey parallel the
recent secondary literature in finding insufficient evidence at this time to establish direct
corporate responsibilities under customary international law. 66
Many UDHR provisions have entered customary international law. While there is
some debate here too, it is generally agreed that they currently apply only to states (and
sometimes individuals) and do not include its preamble. Most UDHR provisions have
also been incorporated in the Covenants and other UN human rights treaties. Do these
instruments establish direct legal responsibilities for corporations?
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The treaties do not address the issue explicitly. They do say that states have a duty
to “ensure respect” for and “ensure the enjoyment” of rights. In theory, this could imply a
direct legal obligation for all actors, including corporations, to respect those rights in the
first place. But if so, the UN treaty bodies have not yet expressed that view. CESCR’s
most recent General Comment on the right to work, for example, recognizes that various
private actors, including national and multinational enterprises, “have responsibilities
regarding the realization of the right to work” – for instance, that they “have a particular
role to play in job creation, hiring policies and non-discriminatory access to work.” 67 But
then, in the same Comment, the Committee appears to reiterate the traditional view that
such enterprises are “not bound” by the Covenant. Similarly, the Human Rights
Committee’s most recent General Comment concludes that the treaty obligations “do
not…have direct horizontal effect as a matter of international law” – that is, they take
effect as between nonstate actors only under domestic law. 68 Provisions under the ILO’s
conventions operate in much the same manner, even though corporations are intended as
one of their main addressees.
Nothing prevents states from imposing international legal responsibilities for
human rights directly on corporations. But the evidence we reviewed does not indicate
that they have already done so to any appreciable extent. Nonetheless, the increased
attention the UN and other international human rights bodies are devoting to the need to
prevent corporate abuse acknowledges that businesses are capable of both breaching
human rights and contributing to their protection. 69 Moreover, even in the absence of
direct international legal obligations companies still may find themselves tried in the
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court of public opinion by the standards of these instruments. No doubt this fact helps
explain the next two developments.
Soft Law
To address corporate responsibility and accountability for human rights,
governments utilize a variety of other international mechanisms that have the force of
“soft law,” some of which may also include legislative or regulatory dimensions.
The first is the traditional soft law standard-setting role of intergovernmental
organizations. 70 To illustrate, the OECD Guidelines recommend that firms “respect the
human rights of those affected by their activities consistent with the host government’s
[international] obligations and commitments.” 71 But this benchmarking of corporate
conduct leaves a sizable protection gap, because not all countries have adopted all human
rights treaties, and even when they have they may be unable or unwilling to enforce
them. The problem is especially acute in what the OECD calls “weak governance
zones.” 72 Therefore, early on in my mandate I requested the three leading international
business associations – the ICC, IOE, and the OECD’s Business and Industry Advisory
Committee – to consult their memberships and recommend a formula to reduce this gap.
In December 2006 they submitted a policy paper to the mandate that goes beyond the
current OECD Guidelines: “All companies have the same responsibility in weak
governance zones as they do elsewhere. They are expected to obey the law, even if it is
not enforced, and to respect the principles of relevant international instruments where
national law is absent.” 73 If governments include this business-supported formula in the
soon-to-be revised Guidelines, it will mark an advance in the prior soft law standard. In
the meantime it serves as prudential advice to companies.
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Second, several intergovernmental initiatives recently have focused on ways to
enhance accountability for compliance. For example, due to civil society demands,
anyone can now bring a complaint against a transnational firm operating within the
OECD Guidelines’ sphere to the attention of a National Contact Point (NCP) – a nonjudicial review procedure. 74 Some NCPs have also become more transparent about the
details of complaints and conclusions, permitting greater social tracking of corporate
conduct, although the NCPs’ overall performance remains highly uneven. Moreover, the
OECD Investment Committee has expanded its oversight of the NCPs, providing another
opportunity to review their treatment of complaints. For its part, the International Finance
Corporation (IFC) has adopted performance standards that companies are required to
meet in return for IFC investment funds, which include several human rights elements. 75
Client compliance is subject to review by an Ombudsman. The IFC standards also have
spillover effects, as they are followed by banks adhering to the Equator Principles, which
are responsible for some 80 percent of global commercial project lending. 76
Beyond the intergovernmental system, a third type of initiative is emerging
having the force of soft law and/or involving partial legalization: a multi-stakeholder
form that engages corporations directly, along with states and civil society organizations,
in addressing sources of corporate-related human rights abuses. Most prominent among
them are the Voluntary Principles on Security and Human Rights, promoting corporate
human rights risk assessments and the training of security providers in the extractive
sector; 77 the Kimberley Process Certification Scheme to stem the flow of conflict
diamonds; 78 and the Extractive Industries Transparency Initiative (EITI), establishing a
degree of revenue transparency in the sums companies pay to host governments. 79 Each
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seeks to enhance the responsibility and accountability of states and corporations alike by
means of operational standards and procedures for firms, often together with regulatory
action by governments, both supported by transparency mechanisms.
Kimberley, for instance, involves a global certification scheme implemented
through domestic law, whereby states seek to ensure that the diamonds they trade are
from Kimberley-compliant countries by requiring detailed packaging protocols and
certification, coupled with chain-of-custody warranties by companies. The Voluntary
Principles have been incorporated in legal agreements between companies and host
governments in several countries. And while EITI is voluntary for governments, once
they sign up companies are legally required to make public their payments to the
government. Although each has weaknesses that require improvement, the relative ease
and speed with which such arrangements can be established, and the flexibility with
which they can operate, provide an important complement to the traditional state-based
treaty making and soft law standard-setting processes. 80
Self-regulation
Finally, there is an expanding universe of self-regulation in the business and
human rights domain: individual company practices, industry initiatives, and multistakeholder efforts. Although they have no status in law, they may have legal
consequences. Some companies have found that making allegedly false claims or broken
promises can pose legal risks. 81 More broadly, the experience they generate may affect
both the substance and incidence of future regulations by demonstrating what works and
what does not. I conducted two studies of voluntary initiatives and their uptake,
submitting both to the HRC as addenda to my 2007 report. One was a questionnaire
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survey of the Fortune Global 500 firms (FG500), asking whether companies have human
rights-related policies or management practices, and if so what their attributes are. 82 The
second (“business recognition study”) consisted of coding three sources of information:
the actual policies of a broader cross-section of firms from all regions; the human rightsrelated criteria employed by eight collective initiatives, like the Fair Labor Association
and the International Council on Metals and Mining; and the rights criteria applied by
five socially responsible investment indices (SRIs). 83
These studies indicate that voluntary initiatives have expanded rapidly in recent
years. The FG500 survey suggests that there is substantial policy diffusion going on:
almost all respondents report having some human rights policies or management
practices in place, yet fewer than half say they have experienced “a significant human
rights issue” themselves. Uptake is concentrated among European, North American and,
to a lesser extent, Japanese firms. Newer entrants from elsewhere lag behind, though it is
unclear whether this reflects a difference in approach or is merely a matter of timing. 84
Leading firms, collective initiatives, and SRIs recognize a broad array of human
rights. The self-reporting in the FG500 survey produced more impressive results than
those we documented in the broader “business recognition study,” but the patterns were
similar. Labor rights are the most widely recognized across all regions and sectors,
topped by nondiscrimination. Recognition of other rights broadly tracks industry sectors.
The extractive industry, for example, ranks community rights and the security of the
person more highly than other sectors, while financial services stress privacy rights. In
formulating their human rights policies, companies typically draw on international
instruments or initiatives. But the language of the standards is rarely identical, and in
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some instances it is so elastic that the standards lose meaning, making it difficult for the
company itself, let alone the public, to assess performance against commitments. There
are also variations in the recognition of rights that seem unrelated to expected sectoral
differences, appearing instead to reflect the political culture of companies’ home
countries: for example, European-based firms tend to adopt a more comprehensive rights
agenda than others, including social and economic rights, with US firms acknowledging
only a narrower spectrum of rights and rights holders.
The Achilles heel of self-regulatory arrangements to date is their underdeveloped
accountability mechanisms. Company initiatives increasingly include rudimentary forms
of internal and external reporting, as well as some form of supply chain monitoring. But
no universally – or even widely – accepted standards yet exist for these practices. The
International Organization for Standardization is developing a social responsibility
“guidance standard,” but it is not focused specifically on corporations or human rights. 85
The Global Reporting Initiative provides standardized protocols to improve the quality
and comparability of company social and environmental reporting, including human
rights indicators, but fewer than 200 firms report “in accordance with” its guidelines,
another 700 partially, while others claim to use them informally. 86 Experience to date has
shown that supply chain monitoring by itself produces only limited behavioral changes at
the factory level. 87 Beyond certain multi-stakeholder systems, like the Fair Labor
Association, or third party certified processes, such as Social Accountability 8000, social
audits currently enjoy only limited credibility among external stakeholders. 88 Relatively
few companies that engage in large footprint projects seem ever to have conducted a
fully-fledged human rights impact assessment, although a larger number includes
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selected human rights criteria in broader social/environmental assessments. 89 And only a
few such projects provide for community complaints procedures or remedies.
The leading SRI indices tend to be more comprehensive than company or
industry-based policies, and they promote human rights impact assessments more
strongly. 90 Moreover, the idea of “responsible investment” has gained considerable
ground in the past few years, with greater involvement of mainstream institutions. 91
The substantial expansion of voluntary initiatives has not yet engaged many stateowned enterprises from emerging market economies, which are becoming important
players on the global stage. And laggards of all provenances continue to find ways of
avoiding scrutiny. But the biggest challenge may be bringing such efforts to a scale
where they truly can move markets. For that to occur, it appears that states will need to
structure business incentives and disincentives more proactively, while accountability
practices must become more deeply embedded within market mechanisms themselves.
Summing Up
I presented this mapping to the Human Rights Council in March 2007. Eighteen
delegations spoke in the ensuing interactive dialogue. 92 Some “welcomed” or noted it
“with interest,” signifying a positive reception in UN parlance, while none indicated
disagreement with its findings. 93 International business responded favorably. 94 Five
leading NGOs, in a joint statement to the Council, expressed appreciation for my
“attention and commitment” to the issue, while stressing the limits of voluntarism
coupled with the need to give greater voice to victims. 95 Subsequently, the G8 Summit in
Heiligendamm indicated its support for the mandate. 96 Preferences on how to move
ahead continue to vary. But the mapping exercise succeeded in its objective of providing
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a common foundation for future deliberations by constructing a brief “restatement” of
current international standards and practices regarding business and human rights.
The extensive research and consultations that went into the conceptual and factual
“ground clearing” phase of the mandate left little time for a strategic assessment of the
major legal and policy measures that states and other social actors could take to close
protection gaps, let alone to recommend which options might work best. Therefore, in my
March 2007 presentation I asked the Council to extend the mandate by a year – giving it
the normal three year duration of mandates.97 It did so at its June 2007 session.
III. FUTURE DIRECTIONS
Increasing the effectiveness of the international human rights regime to deal with
the challenges posed by globalization is a long-term project. The mapping reported in the
previous section indicates that this is a fluid area, but one in which significant protection
gaps remain. The findings of the mandate to date also suggest a number of guiding
principles for how to build on the existing momentum and move towards closing the
gaps. Here, I briefly enumerate three that bear most specifically on the role of
international law.
First, any “grand strategy” needs to strengthen and build out from the existing
capacity of states and the states system to regulate and adjudicate harmful actions by
corporations, not undermine it. Currently, at the domestic level some governments may
be unable to take effective action on their own, whether or not the will to do so is present.
And in the international arena states may compete for access to markets and investments,
as a result of which collective action problems may restrict or impede their serving as the
international community’s “public authority.” This observation drives the desire to
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impose direct obligations on corporations under international law. But doing so can itself
have adverse effects on governance capacities, as discussed earlier – leaving aside the
question of any such proposals’ current political feasibility and legal enforceability.
Therefore, it seems more promising in the first instance to expand the international
regime horizontally, by seeking to further clarify and progressively codify the duties of
states to protect human rights against corporate violations: individually, as home as well
as host states, and collectively through the “international cooperation” requirement of
several UN human rights treaties. 98 This will also establish greater precision regarding
corporate responsibility and accountability, and create a broader understanding among
states about where the current regime cannot possibly be expected to function as intended
and its vertical extension, therefore, is required. International instruments may well have
a significant role to play in this process, but as carefully crafted precision tools
complementing and augmenting existing institutional capacities.
Second, the focal point in the business and human rights debate needs to expand
beyond establishing individual corporate liability for wrongdoing. To be sure, this is a
critical element that must be – and in the area of crimes is being – addressed in its own
right. But an individual liability model alone cannot fix larger systemic imbalances in the
global system of governance. As the political philosopher Iris Marion Young puts it in an
important discussion of labor abuses in global supply chains: “because the injustices that
call for redress are the product of the mediated actions of many…they can only be
rectified through collective action.” 99 And that, she continues, requires a broader
construction of “political” or “shared responsibility.” Its aim, Young explains, is not to
assign individual blame for discrete acts through backward-looking judgments, but “to
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change structural processes by reforming institutions or creating new ones that will better
regulate the processes to prevent harmful outcomes.” 100 Soft law hybrid arrangements
like the Kimberley Process represent an important innovation by embodying such a
concept: combining importing and exporting states, companies, and civil society actors,
as well as integrating voluntary with mandatory elements. They deserve attention,
support, and emulation in other domains.
Finally, many elements of an overall strategy lie beyond the legal sphere
altogether. Consequently, the interplay between systems of legal compliance and the
broader social dynamics that can contribute to positive change needs to be carefully
calibrated. No less of a human rights authority than Amartya Sen warns against viewing
rights primarily as “proto legal commands” 101 or “laws in waiting.” 102 Doing so, he
argues, would unduly constrict – he actually uses the term “incarcerate” 103 – the social
logics and processes other than law that drive the evolving public recognition of rights.
The implication of Sen’ insight for the business and human rights agenda is that any
successful regime needs to motivate, activate, and benefit from all of the moral, social,
and economic rationales that can affect the behavior of corporations. This requires
providing incentives as well as punishments, identifying opportunities as well as risks,
and building social movements and political coalitions that involve representation from
all relevant sectors of society, including business – much as has been occurring in the
environmental field. The human rights community has long urged a move “beyond
voluntarism” in the area of business and human rights. 104 Sen’s advice suggests that this
be accompanied by willingness on their part also to look “beyond compliance.”
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In sum, international law has an important role to play in constructing a better
functioning global regime to govern business and human rights. The effectiveness of its
contributions will be maximized if it is embedded within, and deployed in support of, an
overall strategy of increasing governance capacity in the face of enormously complex and
ever-changing forces of globalization.
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