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The Equator Principles are a shining beacon for responsible banking. Their 
impact on the financial market generally and their success in redefining 
banking considerations has been far greater than anyone could have 
predicted. 

The Equator Principles are a set of voluntary guidelines that were originally 
adopted in June 2003 by 10 banks and which, by the beginning of June 
2005, had been adopted by 31 financial institutions (30 banks and one 
export credit agency (ECA)). The Equator Principles apply to all industry 
sectors and to projects with a total capital cost of over $US50m ($50m). 
They provide a framework, based on the IFC (International Finance 
Corporation) Safeguard Policies, which commit each of the Equator Banks 
to develop its individual policies, practices and procedures to ensure that 
projects are assessed according to specific social and environmental 
considerations and are carried out in a socially and environmentally 
responsible manner. We discuss the IFC Safeguard Policies and the effect 
of the current IFC review of its Safeguard Policies later in the report. 

The motives of each Equator Bank for adopting the Equator Principles 
differ substantially. For some, adopting the Equator Principles was seen as 
little more than an extension of existing social and environmental risk 
assessment practices that formed part of their overall credit risk assessment 
procedures for project financing. For others, the process was far from an 
evolutionary development but represented a fundamental change in their 
risk management methodologies. Equally, some Equator Banks regarded 
the adoption of the Equator Principles as a means of protecting the 
reputation or market share of the bank, while others saw it as an opportunity 
to create an industry standard or to enhance their competitive position.  

The motives of non-Equator Banks for not adopting the Equator Principles 
are also varied, ranging from scepticism to a reluctance to be perceived as 
hypocrites given that the Equator Principles were nothing more than a 
continuation of business as usual. 

Views differ on the success and impact of the Equator Principles. For some, 
but by no means all, of the Equator Banks, the Equator Principles are 
regarded as a paradigm shift in the assessment of social and environmental 
risks and the importance given by commercial lenders to social and 
environmental considerations. 
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For supporters of the Equator Principles, they have been a catalyst for 
change, not only in project finance but also in other areas of lending 
activity. A number of leading banks have already developed and adopted a 
wide range of policies to address social and environmental concerns, such 
as the impact of climate change, deforestation and the exploitation of 
natural resources. Those who support the Equator Principles claim that their 
adoption creates a ‘virtuous circle’, where sponsors are obliged to develop 
more socially and environmentally robust projects.  

For some commentators, however, the real test for the Equator Banks lies in 
ensuring that the Equator Banks apply the Equator Principles fully and 
consistently. Some stakeholders, including non-governmental organisations 
(NGOs)1, point to the limitations of the Equator Principles and their 
inconsistent interpretation and implementation by the Equator Banks. They 
question whether the Equator Principles really do deliver the benefits that 
others trumpet or are merely another example of ‘greenwash’2 by financial 
institutions.  

Notwithstanding the different views of the Equator Principles, it is very 
clear that the Equator Banks have come a long way in a relatively short 
period. Few who work in areas where social and environmental 
considerations intersect with project finance will have failed to notice that 
much greater importance is now being placed by banks on ensuring that 
social and environmental considerations are addressed much earlier in the 
process and in a much more meaningful way. 

Ú^=ÑÉï=óÉ~êë=~Öç=áÑ=óçì=ëéçâÉ=íç=~å=áåîÉëíãÉåí=Ä~åâÉê=~Äçìí=
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Our survey suggests that social and environmental experts continue to be 
treated with scepticism and that those driving forward projects continue to 
delay addressing social and environmental issues adequately until they risk 
derailing the project. However, though these potentially harmful tendencies  

==================================================================
1 ‘NGO’ is a generic term that applies to a very wide number of 

organisations with different agendas. We have tried to attribute views 
expressed by NGOs as specifically as possible. We consider a number of 
issues relating to NGOs at Annex 4. 

2 ‘Greenwash’ is like whitewash, but is a spurious attempt to cloak a 
company or matter with green credentials in order to claim environmental 
responsibility. 

3 ‘A matter of Principles’, Global Finance, 1 December 2004. 
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are still present they are no longer prevalent among sponsors, banks or 
project financiers. 

The objectives of our survey into the impact and implementation of the 
Equator Principles in the project finance market are: 

 to examine claims and counterclaims made by supporters and critics of 
the Equator Principles; 

 to provide an objective assessment of what is happening on the ground, 
including assessing general awareness of the Equator Principles; 

 to assess what is best industry practice; 

 to suggest where improvements might be achieved; and 

 to equip ourselves to advise our clients fully on the Equator Principles. 

A description of our methodology is set out in detail below. We do not 
intend our survey to be a user’s guide to the Equator Principles and so we 
have not included case studies showing how we think they should be 
implemented. This report is based on a survey of banks and other entities 
about their experience in implementing the Equator Principles. It is not a 
complex social study of the financial sector, a history of the evolution of the 
Equator Principles or a legal treatise on social and environmental 
assessment of projects in the context of project finance. The object of this 
simple survey is to provide information to enable informed debate to take 
place on an important development. 

Throughout our discussion of the Equator Principles and Equator Banks, it 
may be helpful to underline a number of points that Roberto Dumas Damas 
of Banco Itaú alludes to at the beginning of this preface. We believe that a 
better understanding of the Equator Banks and the value of the Equator 
Principles may be achieved if four basic premises are kept in mind:  

 commercial banks are not state entities, public bodies or multilateral or 
bilateral lenders and as such are accountable to their shareholders and 
not to governments, governmental bodies or the electorate in the same 
way as public bodies; 

 commercial banks do not hold a social development brief and are not a 
substitute for the IFC or social and environmental regulators; 

 an essential aim of commercial banks is to make money for their 
shareholders; and 

 commercial banks are in competition with each other.

P= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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We thank all those participants and other contributors who gave up their 
time to help us to understand the impact that the Equator Principles have 
had on the way in which banks carry out environmental and social credit 
assessment, not only in project finance but also in other forms of lending.  

Those who participated in or contributed to our survey include Equator 
Banks; non-Equator Banks; project sponsors; NGOs; socially responsible 
investment funds; law firms; accountancy firms; engineering and 
environmental consultants; trade associations; public bodies; and 
multilateral and bilateral lenders.  

We have not listed all participants as some, while willing to share their 
views of these matters, preferred not to be identified. 
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Our survey concludes that the Equator Principles are a shining beacon for 
responsible banking and generally have had a positive effect not only on the 
attitude of lenders to social and environmental considerations in project 
finance, but also in other areas of banking4. 

The Equator Principles are, or are rapidly becoming, an industry standard in 
international project finance, but perhaps more than that they have 
promoted the trend towards responsible banking. There is some evidence of 
banks adopting the Equator Principles or applying an ‘Equator-Lite’5 
approach to banking activities other than project finance, and that the initial 
resistance within some Equator Banks to a more general application of the 
Equator Principles is eroding. Some of the Equator Banks believe that the 
Equator Principles may be applied usefully to areas such as export finance 
or general lending. However, senior figures among the leading Equator 
Banks, such as Chris Bray at Barclays, are clearly worried that by over-
extending the application of the Equator Principles to areas other than 
project finance, they may become tainted by inadequately performing a 
function, such as general financial risk assessment, for which they were 
never designed and where banks apply less structured approaches than 
project finance. 

There is also some evidence, albeit circumstantial, that the Equator 
Principles have begun to exert a positive effect on non-Equator Banks and 
project sponsors, largely through competitive pressures. In addition, the 
Equator Principles, arguably, have provided a catalyst for banks and other 
financial institutions to develop their thinking further on their role in the 
21st Century. Whether this represents a fundamental or merely superficial 
change, only time will tell. 

The Equator Banks are entitled to take pride in what they have achieved in 
a relatively short time. The NGOs may be disappointed by the lack of 
visible progress made by Equator Banks, but they should recognise that for 
the Equator Banks to have come so far in less than two years is for these 
banks as a group of competitors the equivalent of travelling at light speed. 

However, it would be wrong to suggest that there was some inevitability to 
this process or that the banks would have reached their present position  

S= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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==================================================================
4 We discuss our methodology later in the report after setting out our 

findings and recommendations. 
5 ‘Equator-Lite’ describes a less comprehensive version of the Equator 

Principles that takes account of some environmental and social impacts but 
is not agreed among a wide number of financial institutions and does not 
necessarily go as far as the Equator Principles in the comprehensiveness of 
its approach to environmental and/or social matters. 
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entirely of their own volition. Although the Equator Principles may be 
voluntary, their genesis is not due to voluntarism. There were undoubtedly 
a number of important internal drivers, such as the commitment of many 
Equator Bank chairmen and chief executives to sustainable development 
and responsible banking. The influence on commercial banks of the policies 
of international and transnational agencies, sovereign states and multilateral 
lenders, to be more discerning in choosing projects they are willing to fund, 
has also been important. The banks that adopted the Equator Principles did 
so in response to external, as well as internal, pressure for greater corporate 
and social responsibility on their part. Special mention should be made of 
the sustained pressure exerted on the financial sector by stakeholders for 
sustainable and responsible banking, led by some prominent socially 
responsible investors such as Isis (now F&C Asset Management) and 
Insight Investment in the UK and many other entities such as CALPERS 
and the Calvert group of funds in the US6. In addition, a number of civil 
society organisations and NGOs, like BankTrack (an international network 
of major environmental NGOs including the World Wide Fund for Nature 
(WWF) and Friends of the Earth (FoE)), which focus on the activities of the 
banking sector, have also played leading roles. 

The principal motives of Equator Banks for adopting the Equator Principles 
differ. Some can trace a proud and impressive lineage of social and 
corporate responsibility. These Equator Banks see the Equator Principles as 
no more than a continuation of their established commitment to sustainable 
and responsible banking or ‘business as usual’. Others, however, would 
find it difficult to make such claims. 

A number of Equator Banks have learned from their mistakes and now seek 
to embrace sustainability. Yet others, if only from enlightened self-interest 
or a respect for neo-classical economics, recognise that something had to be 
done to deliver projects which better address social and environmental 
impacts. 

It is not all good news, though. Equator Banks are at the beginning rather 
the end of a journey. In the words of Sir John Bond of HSBC, they are ‘in 
the foothills looking up at the mountains’7. Whether the enterprise will 
succeed depends on two things: first, whether it can be demonstrated as a 
matter of fact that the Equator Principles really do make a difference in 
practice; and, second, on the IFC review of its Safeguard Policies not 
creating a schism between the Equator Banks. 

T= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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==================================================================
6 There are a number of drivers behind ‘responsible’ investment decisions. 

These include the Turnbull Guidelines, ASB standards and a move towards 
more detailed operating and financial review of companies. 

7 HSBC Climate Group Launch, 27 April 2004. 
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The Equator Principles will be no more than a laudable aspiration unless the 
Equator Banks practise what they preach by refusing to finance projects 
that cause demonstrable and significant environmental or social harm. 

From our survey, it is clear that the Equator Banks must address a number 
of important issues urgently if they are to claim success. They must satisfy 
a pressing need to embed the Equator Principles in the daily practices of 
bankers working with project sponsors in the front line. The application of 
the Equator Principles must not be damaged by the ignorance of those who 
are primarily responsible for their implementation. Equally, it is our view 
that middle ground must be found sooner rather than later with stakeholders 
and NGOs on important issues such as transparency and accountability in 
decision-making. 

Although our survey findings are generally positive, not all are so. We 
therefore offer a number of recommendations for the Equator Banks to 
consider. These fall into two main categories. The first group of 
recommendations is ‘good housekeeping’ or ‘good industry practice’ 
recommendations. The second group consists of technical and legal 
recommendations that the Equator Banks might consider as part of a legal, 
technical or document review or a review of bank procedures and protocols. 

Finally, we pose a number of questions for the Equator Banks that aim to 
stimulate debate about the future shape and direction of the Equator 
Principles.

U= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=
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é~êíáÅáé~åíë=

j~àçê=ëíÉé=
The adoption of the Equator Principles is a major step in the development 
of sustainable and responsible banking. 

iÉåÇÉê=ÅçåëáÇÉê~íáçåë=
The Equator Principles have promoted the importance of social and 
environmental issues in lending decisions but they have not displaced all 
other considerations to any significant extent. They are unlikely to be the 
most important considerations for lenders, as in every case credit 
considerations will prevail. 

fåÇìëíêó=ëí~åÇ~êÇ=
The Equator Principles are becoming an industry standard in international 
project finance and a major influence on lending decisions beyond project 
finance through the adoption of ‘Equator-Lite’ variants. 

fãéäÉãÉåí~íáçå=
The majority of the Equator Banks have made substantial investment in 
implementing the Equator Principles. 

qê~áåáåÖ=
This investment has included recruitment of expert advisers and the 
development and rollout of staff awareness and training programmes using 
internal and external resources. 

`Ü~áêãÉå=~åÇ=`blë=
Critically, senior bank officers, such as chairmen; chief executive officers; 
heads and deputy heads of global project finance; and general counsel and 
senior lawyers in legal departments have invested significant time and 
effort in attending internal and external training courses and programmes 
and by holding meetings with NGOs and sponsors. Co-ordinating the 
diaries of senior officials at a large number of Equator Banks, in order to 
make them available for Equator Bank and NGO meetings, evidences the 
commitment to the success of the Equator Principles. 

pÜ~êáåÖ=âåçïäÉÇÖÉ=
The Equator Principles have fostered co-operation and the sharing of 
knowhow and best practice among the Equator Banks. This is a major 
breakthrough. As Richard Burrett of ABN AMRO remarked, the idea that 
Barclays should share something with Citigroup and ABN AMRO is 
unprecedented. 

sáêíìçìë=ÅáêÅäÉ==
Another aspect of enhanced co-operation has been the beginning of the 
‘virtuous circle’, where mature sponsors are designing more  

V= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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robust projects to comply with the Equator Principles; Equator Banks have 
required non-Equator Banks to undertake to comply with the Equator 
Principles in the administration of the project financing as a pre-condition 
for their participation in a facility arranged by the Equator Banks; and non-
Equator Banks have arranged facilities to ensure compliance with the 
Equator Principles in order to secure the widest possible participation in a 
syndication. 

eçäáëíáÅ=~ééêç~ÅÜ=
The Equator Principles encourage sponsors and lenders to take a much 
more holistic approach to project assessment – looking at social as well as 
environmental reports and at the cumulative effects of these impacts. 

oçÄìëí=~åÇ=É~êäó=~å~äóëáë==
Knowledge that failure to satisfy the Equator Principles’ requirements may 
seriously limit the chance of syndication should have the salutary effect of 
prompting both arranging or lead banks and the sponsor to test the 
robustness of projects against the Equator Principles thoroughly. One of the 
effects of the Equator Principles is the growing realisation among arranging 
or lead banks and sponsors that environmental and social concerns need to 
be addressed at an earlier stage in projects than before. 

^ÇÇáíáçå~ä=éêçíÉÅíáçå==
Mature sponsors are increasingly seeing the Equator Principles and Equator 
Banks as an additional layer of protection for projects against political risk. 

aá~äçÖìÉ=
The Equator Principles have led the Equator Banks into a structured 
dialogue with stakeholders, NGOs and multilateral organisations around the 
important social and environmental issues that the Equator Principles 
address, which is a good thing even if a limited number of NGOs are not 
yet convinced that the dialogue has meaning8. 

oáééäÉ=ÉÑÑÉÅí=
The Equator Principles have had a ripple effect in the financial sector. 
Technical consultants reported that non-Equator Banks and sponsors have 
required consultants to advise if their projects comply with the Equator 
Principles in cases which clearly are not covered by the Equator Principles 
because of the nature or value of the project or in cases where the method 
of financing was other than project finance. 

NM= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=

==================================================================
8 BankTrack considers the dialogue with Equator Banks useful and 

welcomes its continuation. 
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ARMã=íÜêÉëÜçäÇ==
The $50m threshold means that the Equator Principles do not apply to about 
three per cent by value of project finance lending. This is a very small 
percentage but it is difficult to justify assessing projects according to their 
monetary value alone rather than their potential social and environmental 
impacts. Small projects in sensitive areas or in developing countries are 
quite capable of inflicting significant adverse impacts, notwithstanding the 
fact that they fall below the $50m threshold. 

pÅçéÉ=
Project finance represents only part of the lending portfolios of Equator 
Banks. By confining the Equator Principles to project finance, other 
activities, which tend not to be funded through project finance mechanisms 
(such as balance sheet lending to companies engaged in the mining, forestry 
and offshore energy sector) but which may have significant negative social 
and environmental impacts, may not be subject to the robust assessment 
required by the Equator Principles. 

píêáåÖÉåÅó=
BankTrack criticises the Equator Principles as not being as stringent in their 
approach as the principles of the Collevecchio Declaration or the policies of 
the IFC and is concerned that the Equator Principles are weak on social 
issues. By way of contrast, the WWF criticises the emphasis of the Equator 
Principles on social considerations that it believes detracts from 
environmental considerations which are more important. 

sçäìåí~êó=å~íìêÉ=
The Equator Principles are general, voluntary guidelines. In order to reduce 
unnecessary or unjustifiable inconsistencies in interpretation and 
implementation that have inevitably developed among the Equator Banks, it 
is suggested by a number of participants that the Equator Banks agree and 
articulate more detailed guidelines. The defence of the Equator Banks to 
charges of inconsistent application of the Equator Principles is that they do 
not act collectively but are only a very loose alliance of individual banks. 
Even if this is true at present, it is expected that the Equator Banks will 
come under increasing pressure from NGOs and other stakeholders to 
harmonise their application of the Equator Principles in the medium-term or 
long run. However, as made clear by Reed Huppman of Environmental 
Resources Management, it would be impossible to create guidelines that 
would entirely eradicate disagreement over conflicting views or alliances. 

b~êäó=áåîçäîÉãÉåí=
There are important limitations on the ability of an Equator Bank (even 
when it is the arranging bank) to influence a project, because of the 
tendency of sponsors to involve banks at quite a late stage of the  

NN= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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development of a project (although this does not apply to financial advisory 
mandates which are awarded much earlier in the life of a project). This 
perceived lack of power or influence (traction) of the Equator Banks is 
especially evident in multi-staged projects, where the earlier phases have 
already been completed without any assessment under the Equator 
Principles having been undertaken, but where a later stage or stages are 
subject to such assessment. In such circumstances, the Equator Banks must 
refuse to either fund the later stages of the project or adapt the Equator 
Principles by accepting the partly completed project as the baseline from 
which impacts are to be measured.  

In most circumstances, a pragmatic solution is preferred to rigid application 
of the Equator Principles, because it would be implausible to expect a major 
project for which a number of stages have already been completed to 
simply be abandoned. Nonetheless, there is a need to be careful with the 
idea of working from a ‘new baseline’ for multi-stage projects. 
Reputational risk will follow a project from all stages (and will often 
accumulate over time) to include subsequent lenders. A bad project is a bad 
project and sometimes cannot be fixed. Further, a part-finished project is 
unlikely to simply be abandoned; it is more likely that another bank would 
step in and accept lower environmental and/or management standards. 

Fear of damage to reputation may also lead to Equator Banks declining 
financial advisory mandates for non-compliant projects even where they do 
not seek a funding role subsequently. 

i~Åâ=çÑ=~ï~êÉåÉëë=
Despite the best efforts of a large number of the Equator Banks to raise staff 
awareness and to provide training, general awareness among bankers of the 
Equator Principles remains low. Remarkably, some of the most profound 
examples of ignorance of the Equator Principles were found among leading 
project finance lawyers and some banks. There is even some evidence that 
project sponsors are not aware of the additional requirements imposed by 
Equator Principles on projects and/or that they are not informed of such 
requirements until late in lifecycles of projects. 

`áêÅìãîÉåíáçå=
The Equator Principles can be circumvented easily. For example, a 
powerful sponsor may decide to self-finance a project vehicle using 
shareholder funds, re-financing using limited recourse debt once the project 
is completed or in operation. Equally, a sponsor may seek (or a bank may 
offer to arrange) alternative sources of funds, such as a project bond or 
similar capital markets product, or an alternative form of bank financing, 
such as a straightforward corporate loan to the project company guaranteed 
by the sponsor. Circumstantial evidence suggests that some sponsors and  

NO= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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some banks discuss attempts to bypass the Equator Principles but that, with 
a few notable exceptions, neither circumvent the Equator Principles very 
often. 

páååÉê=çê=ë~áåí=
Some NGOs and other stakeholders originally formed a negative perception 
of the Equator Banks. These stakeholders viewed the ‘lobbying’ of the 
World Bank Group by Equator Banks, the general resistance of a number of 
influential Equator Banks to the recommendations of the World Bank 
Extractive Industries Review and the doubts expressed by the Equator 
Banks about the IFC review of its Safeguard Policies as demonstrating that 
the Equator Principles are in reality a device to limit or prevent positive 
change, rather than a force for good. However, attitudes may have changed. 
BankTrack, for example, sees the Equator Banks more as an ally than an 
opponent in trying to get a set of clear performance standards and believes 
that its co-operation with the Equator Banks on commenting to the IFC was 
very useful. 

Equally, some NGOs originally expressed concern that the Equator 
Principles would be a brake on the development of best sector policies9. 
That fear does not appear to have been justified with the Equator Banks 
producing sector policies by the armful. Equator Banks, on the other hand, 
see a certain irony in the focus by stakeholders on their activities, to the 
exclusion of the activities of those banks that have a poor social and 
environmental record and have not adopted the Equator Principles or even 
an ‘Equator-Lite’ approach to lending decision-making. 

cìåÇáåÖ=
It has been suggested that it is becoming more difficult to fund Category A 
projects10, as few Equator Banks are willing to risk being criticised for 
funding such projects, however important those Category A projects may 
be. We believe that suggestion to be unfounded, but that there is some truth 
in the view that Equator Banks are thinking longer and harder before giving 
financial support to headline projects, such as Sakhalin II. 

NP= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=

==================================================================
9 Examples of current best sector policies would be ABN AMRO forestry 

policy, HSBC climate change and forestry policies and the wide range of 
social and environmental policies adopted by Citigroup. 

10 Category A projects are high environment and social risk projects. 
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fåíêçÇìÅíáçå=íç=êÉÅçããÉåÇ~íáçåë=
Some of our recommendations go beyond simply ‘good housekeeping’ and 
‘best industry practice’ and as such may be considered aspirational. 
However, we believe that it is important for us to indicate where Equator 
Banks should look beyond current practice and where there is a need to 
strive for higher and better standards in the future. 

dççÇ=ÜçìëÉâÉÉéáåÖ=~åÇ=ÄÉëí=áåÇìëíêó=éê~ÅíáÅÉ=
êÉÅçããÉåÇ~íáçåë=

`çåëçäáÇ~íáçå=~åÇ=ëéÉÅá~äáë~íáçå=
Equator Banks should continue to work together to consolidate their 
approach to the Equator Principles and to achieve best practice in 
implementing the Equator Principles. In addition, specialists within the 
Equator Banks ought to extend their collaboration with specialists in other 
institutions (such as other Equator Banks, ECAs, multilateral lending 
agencies (MLAs) such as the EBRD and similar regional development 
banks and other public bodies), whether or not involved in the same 
transaction. This would help share workload and experience and lead 
quickly to a common understanding of the Equator Principles and the 
associated IFC Safeguard Policies. 

bñé~åëáçå=
Whereas we acknowledge the danger of ‘free riders’ bringing the Equator 
Principles into disrepute, this risk must be balanced against the need to 
encourage the adoption of the Equator Principles by as many financial 
institutions as possible. We do not therefore consider that the Equator 
Banks should abandon their policy of open membership at this stage. We 
have no doubt, however, that membership criteria will be adopted at a later 
stage after a critical mass of Equator Banks has been achieved in order to 
ensure that the Equator Principles are accepted as the industry standard for 
social and environmental assessment. 

b`^ë=~åÇ=ji^ë=
Use should be made of the expertise and experience of the ECAs and 
MLAs on social and environmental issues who should be encouraged to 
share such expertise and experience with the wider financial community. 
ECAs and MLAs should consider following the example of the Danish 
ECA, EKF, and sign up to the Equator Principles. This will help the 
Equator Principles to become a truly international social and environmental 
standard, which, in turn, it is hoped, would promote wider social and 
environmental responsibility. 

o~áëáåÖ=~ï~êÉåÉëë=~åÇ=íê~áåáåÖ=
Equator Banks should learn from the best practices of mature sponsors, 
such as BP, Shell and BHP Billiton, particularly regarding stakeholder  

NQ= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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dialogue and communication and, where appropriate, setting up 
independent panels of experts to advise on policy and procedural matters. 
Equator Banks should develop greater internal awareness of the Equator 
Principles through awareness raising strategies and training programmes for 
their staff, and the professionals with whom they work, relating to the 
application, interpretation and implementation of the Equator Principles. To 
this end, the Equator Banks need to continue to roll out their initial training 
for new or reassigned staff and offer ongoing refresher and advanced 
courses as appropriate, including the use of online training based on case 
studies. 

pÜ~êáåÖ=âåçïäÉÇÖÉ=
Within the limits imposed by client confidentiality, Equator Banks should 
continue to develop the existing practice of sharing precedents, knowhow 
systems and materials. 

tçêâáåÖ=Öêçìé=
A working group should be established, comprising a number of leading 
Equator Banks, project sponsors and professional advisers, to review 
policy, produce a best practice manual and to share knowhow. There will be 
some initial resistance to this, as it undermines the independent choice of 
each Equator Bank on how to implement the Equator Principles, but it will 
contribute towards a uniform application of the Equator Principles and 
should be done. 

aá~äçÖìÉ=ïáíÜ=ëéçåëçêë=
Arranging banks and banks acting as financial advisers should enter into 
dialogue with sponsors on Equator Principles issues as early as possible in 
the project cycle, in particular where syndication to other banks is likely. It 
may be that even more radical solutions need to be developed in order to 
inform project sponsors about the implications of the Equator Principles 
and how to effectively implement them. 

aá~äçÖìÉ=ïáíÜ=ëí~âÉÜçäÇÉêë=
Equator Banks should continue to develop dialogue with NGOs and other 
stakeholders and sponsors by meeting them on a regular basis to discuss 
general issues and specific concerns relating to the Equator Principles and 
their implementation. There is also a need to proactively identify relevant 
stakeholders as soon as possible in the project finance cycle to identify any 
potential problems with projects. 

bÇìÅ~íáçå=çÑ=ëí~âÉÜçäÇÉêë=
Equator Banks should not assume that stakeholders understand perfectly the 
nature of their business. Equator Banks therefore should explain to 
stakeholders (in particular NGOs) key matters, such as: 

NR= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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 the nature of limited recourse project financing; 

 the use of special purpose vehicles as borrowers; 

 the requirement of sponsors to achieve off-balance sheet treatment of 
the project financing; 

 the relationship between the arranging banks, the sponsors and the 
syndicate banks; 

 the mechanics of syndication; and 

 the process of enforcement of loan covenants, 

by publishing guidance on these matters on the Equator Principles and 
Equator Banks’ websites. 

dÉåÉê~ä=ÇáëÅäçëìêÉ=
Consideration should be given to disclosing, subject to client 
confidentiality, in the annual Corporate and Social Responsibility (CSR) 
reports of the Equator Banks: 

 the number of Equator Principles projects actively considered in the 
course of the year (as financial adviser, lead arranger and as a lending 
bank); 

 the number of projects considered in each sector; 

 the number of projects considered in each category; 

 the number of applications accepted by lenders (whether modified or 
not as a result of the application of the Equator Principles) and rejected; 
and 

 the occasions on which, and reasons why, the bank had chosen to 
deviate from strict application of the IFC Safeguard Policies11. 

Equator Banks have much to gain and little to lose from such general 
disclosure. In addition, Equator Principles requirements for Category A 
projects could include a sponsor public consultation and disclosure plan. 

NS= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=

==================================================================
11 Simon Cramer of the Co-operative Insurance Society is working with 

NGOs and the Equator Banks on the appropriate limits for disclosure. 
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bjm=ÇáëÅäçëìêÉ=
Equator Banks should consider disclosing Environmental Management 
Plans (EMPs) on their websites for a minimum period and insisting project 
sponsors do likewise. 

qê~åëé~êÉåÅó=
The Equator Banks should encourage sponsors to be as transparent as 
practicable about their projects, particularly with EMPs, and should 
encourage sponsors to meet with NGOs and other stakeholders. 

mìÄäáÅ=Åçåëìäí~íáçå=
Equator Banks should treat public consultation requirements more 
comprehensively, including their use as a planning and management tool. 

båîáêçåãÉåí=_~åâ=
An Equator Bank ought to be appointed as the bank responsible for 
environmental and social compliance during both the construction and 
operational phases of a project. The IFC is also able to take on this role. 
The role of this lead Technical Bank or Environment Bank should rarely (if 
ever) be delegated by participating Equator Banks to a non-Equator Bank as 
it appears strange that Equator Banks would entrust compliance with the 
Equator Principles to a bank which has not adopted them and by 
implication will not have detailed knowledge of the Equator Principles. 

bñéÉêáÉåÅÉ=
Wherever possible, the lead Technical Bank or Environment Bank should 
have prior experience of funding projects of the type in question and, as 
time passes, of the application of the Equator Principles to such projects. 

bñíÉêå~ä=~ÇîáëÉêë=
Equator Banks should follow the example of Japan Bank for International 
Co-operation (JBIC) and appoint external advisers to review the rules, 
policy and procedures that underpin the Equator Principles. Such advisers 
should be familiar with the Equator Principles and should be given 
consistent guidance on good practice and minimum standards for 
consultants in terms of disclosure and consultation. The Equator Banks’ 
consultants should be independent of any consultants working for the 
project sponsor, have proven track records and knowledge of environment 
and social issues. 

fåíÉêå~ä=ëÅêÉÉåáåÖ=
Equator Banks should rely on their own screening process and the advice of 
their own legal and technical experts to assess the appropriate category of 
an Equator Principles project rather than relying only, or to a larger degree 
than is appropriate, upon a categorisation adopted by sponsors or others. 

NT= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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^ìÇáíáåÖ=
The Equator Banks should internally audit compliance with the Equator 
Principles but should also bring in external consultants to independently 
audit a sample of Equator Principles projects to identify any shortcomings 
in, or possible improvements necessary for the implementation of, the 
Equator Principles. 

`çåëáëíÉåí=áãéäÉãÉåí~íáçå=
In consultation with stakeholders (including NGOs) and sponsors, the 
Equator Banks should work towards consistent implementation of the 
Equator Principles by, where appropriate, developing consensus on the 
interpretation of the Equator Principles and on the exercise of any 
discretion open to the Equator Banks in implementing the Equator 
Principles. 

`~íÉÖçêáë~íáçå=
Equator Banks should adopt a precautionary or conservative approach to 
categorising a project with its sponsors and the legal, financial and technical 
advisers of its sponsors. They should avoid benchmarking subjectively 
against the first projects they apply the Equator Principles to or 
alternatively against vastly complex and difficult projects, such as the 
Baku-Tbilisi-Ceyhan (BTC) pipeline. By doing so, they will set such low 
standards for Category A projects that it will be unlikely that any other 
projects will be so categorised. External advisers should be involved in the 
categorisation of projects, particularly the evaluation of social risk and 
impact. Though mature sponsors may have come to appreciate through 
experience the cost of failing to address social and environmental concerns 
adequately at the right time, this is unlikely to always be the case with all 
sponsors and even among mature sponsors, memories can be short. 

oçìåÇáåÖ=ìé=
A public lending body suggested to us that a precautionary approach should 
be adopted to project categorisation. Though Category A and Category C 
projects may be identified easily, it is suggested that Category B projects be 
subjected to the higher level of assessment and monitoring requirements of 
Category A, except in cases of Category B projects which are borderline 
Category C projects. Where there is any doubt as to which category an 
Equator Principles project falls, Equator Banks should apply a presumption 
that the project falls into the higher or more onerous of the two categories. 
We have adopted this recommendation. 

pí~ÖÉÇ=éêçàÉÅíë=
Equator Banks should develop a consistent approach for applying the 
Equator Principles to staged projects. 

NU= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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ARMã=íÜêÉëÜçäÇ=
Consideration should be given to lowering or abolishing the $50m 
threshold. 

_Éëí=éê~ÅíáÅÉ=ÖìáÇÉäáåÉë=
Best practice guidelines should be developed with a view to providing a 
model for how project managers should address the Equator Principles as 
part of the project life cycle. 

qÉÅÜåáÅ~ä=êÉÅçããÉåÇ~íáçåë=

båîáêçåãÉåí~ä=~åÇ=ëçÅá~ä=ÇìÉ=ÇáäáÖÉåÅÉ=
As part of their due diligence prior to funding, Equator Banks, acting on the 
advice of their own technical advisers, need to satisfy themselves as to:  

 the adequacy (both as to the scope, findings, degree of public 
consultation and recommendations as well as the methodology 
adopted) of all material social and environmental reports produced or 
commissioned by the borrower, the sponsors or any relevant third party 
in relation to the project;  

 that all such reports have been disclosed to the lenders or their technical 
advisers in full; and 

 that the persons who prepared or reviewed such reports on behalf of the 
borrower were suitably qualified and experienced having regard to the 
location and nature of the project.  

Lenders should also seek the right to interrogate the borrowers’ advisers on 
how the requirements for implementing the Equator Principles were met. 
Equator Banks should agree criteria for deciding when they should 
commission their own environmental and social studies and consultation 
processes in situations where their technical advisers have identified that 
those commissioned by sponsors are inadequate. 

`çãéäá~åÅÉ=
Equator Banks should require loan documentation to include: 

 representations and warranties regarding disclosure of available 
environmental information and reports; adequacy of the methodology 
adopted in preparing environmental assessments and other such reports 
(including, where applicable, the required degree of public 
consultation); compliance with stipulated national, transnational and 
international environmental and social protection laws and treaties (not 
necessarily limited to those of the jurisdiction of the project); and the 
agreed environmental and social guidelines and policies applicable to 
the project (these could be the IFC Safeguard Policies and World Bank  
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and IFC Specific Guidelines that underpin the Equator Principles) as of 
the date of the agreement (and repetition of the representations and 
warranties). The accuracy of these representations and warranties will 
be conditions precedent to initial and subsequent draw downs under the 
facility; 

 covenants to observe and comply with environmental laws and the 
environmental and social guidelines and policies applicable as of the 
date of the agreement in all material respects; as well as  

 periodic reporting obligations based on the requirements of the 
applicable environmental management plan (EMP) or similar 
document. 

The documentation should include a separate event of default for breach of 
these social protection or environmental obligations, possibly without 
further materiality qualifications, and with rectification periods sufficient to 
demonstrate the requirement of the Equator Principles that the Equator 
Banks have engaged with the borrower to encourage compliance. 

pí~åÇ~êÇ=íÉêãë=~åÇ=ÅçåÇáíáçåë=
Equator Banks should agree standard terms and conditions with consultants 
and other professional advisers acting for them. These standard terms and 
conditions should cover the duration of liability of the consultant to the 
Equator Banks; professional indemnity insurance; duty of care to other 
lenders and future lenders who will rely on their reports in deciding to 
participate in the loan; collateral warranties; and assignment of interests. 
There may be a need for a number of standard form contracts for different 
types of projects and differences in value of projects. 

^ééçáåíãÉåí=çÑ=Åçåëìäí~åíë=
In order to ensure the required degree of independence and credibility of the 
environmental and social consultants and their work, it would be preferable 
if the Equator Banks’ legal representatives were closely involved in the 
process of engagement, including the preparation of the scope of services to 
be provided and the reporting process. This is because it is often necessary 
to test the assumptions, methodology and findings of consultants 
forensically so that sponsors can prepare projects that enable them to 
withstand potentially hostile cross-examination in a court, administrative 
tribunal or public inquiry.  

fåÑçêã~íáçå=Ü~åÇäáåÖ=éêçÅÉÇìêÉë=
Equator Banks should review information handling procedures to ensure 
that reports from borrowers required by an EMP are reviewed adequately 
on a periodic basis at an appropriate level within the bank.  
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`çåíêçä=çîÉê=ÉåîáêçåãÉåí~ä=éêçîáëáçåë=
Equator Banks should (where applicable) review intercreditor arrangements 
to ensure that they have: an appropriate degree of negative control over any 
proposed amendments to or waiver of, the environmental provisions of the 
loan documentation; and, possibly through the step-down process, 
ultimately positive control over the enforcement of social and 
environmental covenants and declaration of environmental events of default 
if a majority of non-Equator Banks is reluctant to enforce the lenders’ 
rights. 

açÅìãÉåí~êó=ãáëã~íÅÜÉë=
Equator Banks should review loan documentation to ensure that there is no 
mismatch between the requirements to report on environmental issues 
under an EMP, any equivalent covenant under the loan agreement and/or 
the ability of the Equator Banks to take action against the borrower to 
rectify any breach. 

mêÉëÉêîáåÖ=íÜÉ=éçïÉê=íç=~Åí=
Equator Banks should review loan documentation to avoid being put in a 
position of receiving information about environmental issues but being 
powerless to act under the loan agreement in order to ensure rectification 
(to minimise the bank’s potential liability for environmental breaches of 
which they had knowledge). 

`äáÉåí=ÅçåÑáÇÉåíá~ä=áåÑçêã~íáçå=
Equator Banks should review the legal liability of the bank and its officers 
for disclosure of client confidential information and the extent that this can 
be relaxed through exceptions to confidentiality undertakings. 

aáëÅäçëìêÉ=íç=êÉÖìä~íçêë=
Equator Banks should review the legal liability of the bank and its officers 
for non-disclosure of social and environmental information to regulatory 
agencies. 

`çåëíêìÅíáîÉ=äá~Äáäáíó=
Equator Banks should review the potential for legal liability of the bank and 
its officers where failure to take enforcement action as provided for in the 
loan documentation for known pollution or the likelihood of pollution 
occurring, results in pollution occurring or continuing. 

fåÇÉéÉåÇÉåí=é~åÉäë=
Equator Banks should consider encouraging sponsors to appoint 
independent panels to assess and monitor projects, having regard to the 
scale, complexity and/or impact of the project. 
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`çãéçëáíáçå=çÑ=áåÇÉéÉåÇÉåí=é~åÉäë=
Equator Banks should consider encouraging sponsors to appoint leading 
experts in the field that any independent panels are to address and, where it 
is possible to do so, members of the community affected by the project and 
local NGO members. 

aÉ~äáåÖ=ïáíÜ=åÉÖ~íáîÉ=~ääÉÖ~íáçåë=
Equator Banks should consider the development of an independent 
commission that would investigate alleged breaches of human rights, 
environmental standards and press complaints relating to projects. In 
addition, Equator Banks should put robust PR departments in place that 
understand the nature and implications of project finance transactions and 
which are equipped to fully investigate and explain relevant issues or, if 
relevant, refute accusations12. 

pÉÅìêáíóI=Üìã~å=êáÖÜíë=~åÇ=~åíáJÅçêêìéíáçå=~åÇ=ÄêáÄÉêó=éêçíçÅçäë=
Where appropriate, Equator Banks should suggest to sponsors that they 
follow the best practice of leading sponsors, such as BP, in entering into 
agreements to regulate and enforce security and human rights and to 
provide for transparency in respect of the payment of money to 
governments, agents and other third parties.  

lãÄìÇëã~å=
There is a need for an ombudsman to provide redress and to enable third 
parties to complain when the Equator Principles are breached. The 
ombudsman should also promote transparency and accountability. 

OO= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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==================================================================
12 Additional guidance on dealing with reputational risk is included at  

Annex IV. 
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The Equator Principles can be seen as the response of financial institutions 
to internal and external pressures to live up to the CSR values that they 
espouse. External pressure – applied by stakeholders, governments and 
governmental agencies, MLAs, socially responsible investment funds, 
international advocacy groups and NGOs – has included encouraging banks 
or financial institutions to accept responsibility for assessing and 
monitoring the environmental and social impact of financing major 
projects. Internally, pressure exerted at board level by senior members of 
banks, such as chairmen and chief executives, has been of great importance. 

The processes described above may have resulted in major changes for the 
Equator Banks, but pressure has not all been in one direction. It is equally 
clear that some of the NGOs have sought to better understand the technical 
drivers behind commercial bank and capital markets decision-making. This 
is no bad thing, as it is more effective for NGOs to pursue achievable 
objectives from a sound base of knowledge, even if this entails some 
ideological sacrifices. 

However, to understand the Equator Principles, and the response of NGOs 
and others to them, it is necessary to understand their historical 
development. In trying to describe our understanding of the key 
development phases of the Equator Principles, we may have inadvertently 
omitted some meetings or discussions because we were not part of the 
process and depended on information from a number of sources. In October 
2002, ABN AMRO and the IFC convened a London meeting of nine 
commercial banks to discuss ‘environmental and social issues in project 
finance’13. ABN AMRO, Barclays, WestLB and the IFC presented case 
studies on past projects which had attracted controversy because of 
environmental or social issues, after which Citigroup proposed that the 
banks try to develop a framework to deal with these issues. ABN AMRO, 
Barclays, Citigroup and WestLB agreed to form a task force to draft a 
framework for consideration by other banks. 

In subsequent meetings conducted by telephone, the four banks decided to 
produce a set of guidelines on environmental and social risks in project 
financing to be based on IFC policies, most notably the IFC’s Safeguard 
Policies. 

These four ‘founder’ Equator Banks assumed the burden of drafting what 
was later to become the Equator Principles. Christopher Beale (Global 
Head of Project and Structured Trade Finance, Citigroup) and Richard 
Burrett (Head of Sustainable Development Business Group, ABN AMRO) 
are described as key players in the creation of the Equator Principles. It  

OP= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=

==================================================================
13 Environmental & social leadership through the Equator Principles, IFC. 
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would be wrong, however, not to acknowledge the huge contribution to the 
development of the Equator Principles made by Chris Bray (Head of 
Environmental Risk Policy Management, Barclays) and Foster Deibert 
(Head of Sustainability Management, WestLB). 

By way of background information, note that in January 2003, the NGO-
sponsored Collevecchio Declaration on Financial Institutions and 
Sustainability outlined six principles to which the NGOs wished financial 
institutions to commit. 

páñ=éêáåÅáéäÉë=çÑ=íÜÉ=`çääÉîÉÅÅÜáç=aÉÅä~ê~íáçå=
 sustainability; 

 ‘do no harm’; 

 responsibility; 

 accountability; 

 transparency; and 

 sustainable markets and governance. 

Ten major banks adopted the Equator Principles in June 2003. These 
included the four ‘founding fathers’ plus Calyon, Credit Suisse First 
Boston, HVB Group, Rabobank, Royal Bank of Scotland and Westpac. 

Other meetings were held afterwards, including two more key Equator 
Bank meetings that took place in 2004. The first was held on 1 July 2004, 
when 16 of the institutions that had adopted the Equator Principles met with 
representatives of 13 NGOs14 in London to review the progress in the 
implementation of the Equator Principles and to address some of the 
concerns of NGOs. An additional meeting also took place in London, on 28 
October 2004, when financial institutions met with project sponsors from 
the oil and gas, mining, metals and power industries to discuss proposed 
changes to the IFC policies on which the Equator Principles are based. 
Attending the meeting from the project sponsors’ side were representatives 
of the International Petroleum Industry Environmental Conservation 
Association (IPIECA), the International Association of Oil &  
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==================================================================
14 The NGOs represented at the meeting were WWF (UK), Berne 

Declaration, Campagna per la Riforma della Banca Mondiale, Friends of 
the Earth (UK), Friends of the Earth (US), Milieudefensie, Platform, 
Rainforest Action Network (RAN), Urgewald (all members of BankTrack) 
and in addition, The Nature Conservancy, Environmental Defense, Friends 
of the Earth (Japan), World Resources Institute (UK) and World Resources 
Institute (US).
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Gas Producers (OGP), and the International Council on Mining & Metals 
(ICMM). The financial institutions were interested in learning industry 
views of the proposed IFC Performance Standards, which change the 
policies currently addressed by IFC Safeguard Policies15. 

By June 2005, 30 banks and one ECA had adopted the Equator Principles. 
Together, the Equator Banks now account for about 80 per cent of global 
project financing business16. 
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15 www.equator-principles.com. 
16 ‘Putting Principles into practice’, Environmental Finance, June 2004. 
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Other meetings are scheduled for 2005 between the Equator Banks 
themselves and between the Equator Banks, sponsors and NGOs. 

Given the uncertainty about the outcome of the ongoing review of IFC 
Safeguard Policies, and the short period of time before the IFC review was 
intended to be completed, it appeared unlikely to us that many more banks 
would adopt the Equator Principles during the course of early 2005. 
However, this has proven not to be the case with the adoption of the 
Equator Principles by Scotiabank on 18 January 2005, Banco do Brasil on 3 
March 2005, JPMorgan Chase on 25 April 2005 and Manulife on 11 May 
2005. 
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By adopting the Equator Principles17, an Equator Bank undertakes to 
provide loans only to projects whose sponsors can demonstrate ability and 
willingness to comply with comprehensive processes to ensure that the 
projects with a total capital cost of $50m or more are developed and 
operated in a socially responsible manner and according to sound 
environmental management practices. 

The Equator Principles provide a framework for environmental and social 
assessment of projects, based on the IFC environmental and social 
screening model. Projects are categorised as Category A, B or C (high, 
medium or low environmental or social risk), using the criteria explained 
below. For all Category A and appropriate Category B projects (high and 
medium risk), a borrower must carry out a properly scoped environmental 
assessment (EA)18, which addresses the environmental and social issues 
identified in the categorisation process. 

The EA must demonstrate that the project complies with: 

 host country laws;  

 regulations and permits applicable to the project; 

 World Bank and IFC Specific Guidelines;  

 the IFC’s Safeguard Policies; and 

 IFC Pollution Prevention and Abatement Guidelines for the relevant 
industry sector. 

For projects in ‘low and middle income countries’ only19, the EA must also 
take into account IFC Safeguard Polices on issues such as natural habitats, 
indigenous peoples, involuntary resettlement, safety of dams, forestry and 
cultural property. 
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17 The Equator Principles are reproduced in full at Annex III. 
18 See Table 2 – Scope of the Equator Principles: environmental assessment. 
19 The World Bank Development Indicators Database 

www.worldbank.org/data/countryclass/classgroups.htm. 
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For all Category A and appropriate Category B projects, the borrower or a 
third party expert must prepare an EMP, which draws on the conclusions of 
the EA and which addresses mitigation, monitoring of environmental and 
social impacts, action plans and management of risks. For all Category A 
projects and appropriate Category B projects, the bank must be satisfied 
that the borrower or a third party expert has carried out appropriate public 
consultation among groups affected by the project. Further, all Category A 
projects are subject to independent review.  
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qÜÉ=fc`=p~ÑÉÖì~êÇ=mçäáÅáÉë=
The Equator Principles are not a ‘standalone’ set of principles and as 
outlined above, incorporate other sets of standards. EAs relating to projects 
in ‘low and middle income countries’ must take account of the IFC’s 
Safeguard Policies. The IFC’s Safeguard Policies cover the following 
areas20: 

 environmental assessment; 

 natural habitats; 

 pest management; 

 forestry; 

 safety of dams; 

 indigenous peoples; 

 involuntary resettlement; 

 cultural property; 

 child and forced labour; and 

 international waterways. 

The IFC is currently undertaking a review of these Safeguard Polices. This 
review has serious implications for the Equator Principles themselves. The 
background to the IFC review and its effect on both adoption of the Equator 
Principles and the scope and future success of the Equator Principles are 
discussed in detail below. 
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20 As of 4 June 2003 and are available at www.equatorprinciples.com. 
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^Çî~åí~ÖÉë=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=
ÚqÜÉ=mêáåÅáéäÉë=Ü~îÉ=éêçîÉå=ãçêÉ=ëìÅÅÉëëÑìä=íÜ~å=~åóçåÉ=ÅçìäÇ=Ü~îÉ=
áã~ÖáåÉÇKÛ==

mÉíÉê=tçáÅâÉI=ÑçêãÉê=bñÉÅìíáîÉ=sáÅÉJmêÉëáÇÉåí=çÑ=íÜÉ=fc`=~åÇ=j~å~ÖáåÖ=aáêÉÅíçêI=
tçêäÇ=_~åâON

 

ÚxqÜÉ=bèì~íçê=mêáåÅáéäÉë=~êÉz=çåÉ=çÑ=íÜÉ=ãçëí=áãéçêí~åí=íÜáåÖë=íÜ~í=íÜÉ=
Ä~åâáåÖ=áåÇìëíêó=Ü~ë=ÇçåÉ=áå=íÜÉ=é~ëí=ÅçìéäÉ=çÑ=óÉ~êëKÛ=

`Ü~êäÉë=mêáåÅÉI=`ÜáÉÑ=bñÉÅìíáîÉI=`áíáÖêçìéOO

 

ÚqÜÉ=mêáåÅáéäÉë=~êÉ=éä~óáåÖ=~=ÅêáíáÅ~ä=êçäÉ=áå=ÇÉîÉäçéáåÖ=ÄÉëí=éê~ÅíáÅÉ=áå=
ëçÅáçJÉåîáêçåãÉåí~ä=áãé~Åí=~ëëÉëëãÉåí=~åÇ=ãáíáÖ~íáçå=Ñçê=ã~àçê=
áåíÉêå~íáçå~ä=éêçàÉÅíëKÛ=

oçÄÉêí=bî~åëI=m~êëçåë=_êáåÅâÉêÜçÑÑ=OP

 
As might be expected, it is not difficult to find praise for the Equator 
Principles from the World Bank, the IFC or the Equator Banks as, in a 
sense, they have ownership of the Equator Principles, having facilitated 
their development, drafted or adopted them. It is reasonable, however, to 
ask if there are any other groups who believe the Equator Principles have 
delivered and continue to deliver very real benefits, or whether there is an 
unacceptable degree of self-congratulation on the part of the owners of the 
Equator Principles. 

It is also clear that sponsors, technical consultants and trade associations see 
very real advantages to the Equator Principles in creating a level playing 
field, developing an industry standard or bringing social and environmental 
issues to the fore in project assessment. However, some see the Equator 
Principles simply as a means of avoiding potential reputational risks or 
gaining green credentials that translate into a competitive advantage. 

Praise from some stakeholders, including NGOs, for the Equator Principles 
and the Equator Banks has been cautious. There appears to be a view 
among (at least some) NGOs that the Equator Banks need watching, and 
more specifically, that their actions should be monitored very closely to  

==================================================================
21 Equator Principles celebrate first anniversary, 

www.equatorprinciples.com. 
22 Equator Principles celebrate first anniversary, 

www.equatorprinciples.com. 
23 Business leaders’ initiative on human rights report 2: work in progress 

(London, December 2004). 
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ensure that the reality of the Equator Principles meets the rhetoric of the 
Equator Banks. BankTrack, for example, while applauding the Equator 
Banks’ efforts to engage with social and environmental issues, adds: ‘the 
Equator Principles are only as good as the commitment behind them’24. FoE 
states that while it is ‘pleased that banks are responding to public pressure 
and are trying to address the environmental and social impact of their 
transactions’, lack of accountability for implementation ‘may be a fatal flaw 
of the Equator Principles’25. 

The Equator Principles require increased due diligence by sponsors, 
particularly at the front end of projects, and by the Equator Banks. This is 
likely to mean that projects will attract less adverse criticism from 
stakeholders (including local governments or sovereign states). As such, 
political risk of projects may be diminished, and environmental and social 
sustainability safeguarded. It is clear that the Equator Principles are 
different from anything that has gone before and even those banks that had 
well-developed social and environmental risk assessment processes and 
procedures should recognise that there is something inherently different 
about the holistic approach of the Equator Principles. It is in this sense that 
they are a ‘shining beacon’ in social and environmental assessment by 
banks. 

aáë~Çî~åí~ÖÉë=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=
ÚtÉ=Çç=åçí=ïáëÜ=íÜÉ=^ã~òçå=ÑáääÉÇ=ïáíÜ=`~íÉÖçêó=^=éáéÉäáåÉëK=tÉ=ëáãéäó=
ï~åí=íÜÉëÉ=éêçàÉÅíë=íç=åçí=Öç=~ÜÉ~ÇKÛ=

gçÜ~å=cêáàåëI=`çJçêÇáå~íçêI=_~åâqê~Åâ==
 

ÚfÑ=íÜÉ=éçëëáÄäÉ=ÉñíáåÅíáçå=çÑ=~å=ÉåíáêÉ=ïÜ~äÉ=ëéÉÅáÉë=xÄó=íÜÉ=p~âÜ~äáå=ff=çáä=
~åÇ=Ö~ë=éêçàÉÅíz=Ñ~ääë=ïáíÜáå=íÜÉ=ê~åÖÉ=çÑ=åçêã~ä=êáëâë=íÜÉ=bèì~íçê=_~åâë=
ï~åí=íç=ÚÇÉíÉêãáåÉÛI=Ú~ëëÉëëÛ=~åÇ=Úã~å~ÖÉÛ=ïáíÜ=íÜÉ=mêáåÅáéäÉëI=ïÜ~í=ÖççÇ=
~êÉ=ëìÅÜ=mêáåÅáéäÉë=íÜÉå\Û=

`~ãé~áÖåÉê=èìçíÉÇ=Äó=_~åâqê~ÅâOS

==================================================================
24 Principles, profits or just PR – triple P investments under the Principles, 

BankTrack, June 2004. 
25 Financial Times, 4 June 2003. 
26 Principles, profits or just PR – triple P investments under the Principles, 

BankTrack, June 2004. 
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ÚråäáãáíÉÇ=áåîÉëíãÉåí=áå=Ñçëëáä=ÑìÉäë=áë=åçí=Åçãé~íáÄäÉ=ïáíÜ=ëçÅá~ääó=
êÉëéçåëáÄäÉ=äÉåÇáåÖ=ÇìÉ=íç=íÜÉ=ÑìåÇ~ãÉåí~ääó=ìåëìëí~áå~ÄäÉ=å~íìêÉ=çÑ=
íÜÉëÉ=~ÅíáîáíáÉë=~åÇ=íÜÉ=ëÉêáçìë=íÜêÉ~í=çÑ=Åäáã~íÉ=ÅÜ~åÖÉK=iÉåÇÉêë=ëÜçìäÇ=
ÄÉ=äççâáåÖ=íç=êÉÇìÅÉ=íÜÉáê=ÉñéçëìêÉ=~åÇI=äçåÖÉê=íÉêãI=ÅÉ~ëáåÖ=íç=áåîÉëí=áå=
Ñçëëáä=ÑìÉäë=ÉåíáêÉäóKÛ=

dêÉÖ=jìííáííI=oÉëÉ~êÅÜÉêI=mä~íÑçêã=
 

ÚpçãÉ=çÑ=íÜÉëÉ=Öêçìéë=xkdlëz=ÑìåÇ~ãÉåí~ääó=ÄÉäáÉîÉ=íÜ~í=íÜÉ=çáä=~åÇ=Ö~ë=
áåÇìëíêó=ëÜçìäÇ=åçí=ÉñáëíKÛ==

oáÅÜ~êÇ=_ìêêÉííI=^_k=^jolOT

 
Some NGOs start from a very different philosophical basis to those of 
banks or sponsors. For the Equator Banks, the Equator Principles represent 
an opportunity to create better technical projects rather than barring projects 
altogether. However, some NGOs wish financial institutions to declare ‘no-
go’ areas for financing projects (for example, in rain forests or countries 
such as Burma) and even no-go industries (oil and gas and nuclear, for 
example). Some NGOs also want the Equator Banks to cease to fund any 
‘unsustainable’ development, which they would argue includes the 
extractive and paper and pulp industries as well as fossil fuel, hydro-energy 
and nuclear energy projects. 

The idea of such ‘no go’ zones has already started to make its way into 
bank policy. For example, JPMorgan Chase adopted a new environmental 
policy that ‘includes a pledge to set up one of the largest “No Go Zones”, or 
sensitive regions where it won’t finance commercial logging or underwrite 
projects that pose an environmental threat’28. Citigroup, Bank of America 
and HSBC have also adopted certain ‘no-go’ policies. 

==================================================================
27 ‘A matter of Principles’, Global Finance, 1 December 2004. 
28 ‘JPMorgan adopts ‘green’ lending policies’, The Wall Street Journal, April 

25, 2005. 
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As illustrated by the quotes above, some NGOs consider some projects so 
environmentally or socially sensitive, in the sense that such harm may be 
irreversible, that they are not capable of being adequately addressed by the 
application of the Equator Principles. For example, subjecting the Sakhalin 
II project to the Equator Principles would not be regarded as a 
comprehensive success if, regardless of the rigour of assessment 
methodology, the project led to the extinction of the grey whale.  

NGO criticism, it should be said, has focused on not only the substance and 
form of the Equator Principles, but also on what they see as the failure of 
the Equator Banks to apply them, or to apply them consistently. 

Nonetheless, their main reactions to the Equator Principles, as opposed to 
the application by the Equator Banks of the Equator Principles, are: 

 inconsistency with the Collevecchio Declaration; 

 narrowness of scope; 

 lack of accountability; 

 looseness and opacity of guidelines; 

 weakness on social issues; and 

 brake on development of good practice and policies29. 

fåÅçåëáëíÉåÅó=ïáíÜ=íÜÉ=`çääÉîÉÅÅÜáç=aÉÅä~ê~íáçå=
NGOs see the Equator Principles as falling short of the Collevecchio 
Declaration objectives outlined in the chronology of the Equator Principles 
above. In particular NGOs complain that the Equator Principles do not refer 
to the Declaration’s ‘do no harm’ principle, which they see as implying 
categorical prohibitions on certain kinds of projects. In addition, whereas 
the Collevecchio Declaration emphasises a precautionary approach, NGOs 
point out that the Equator Principles are concerned not with taking a 
precautionary approach but with mitigation of harm. The difference 
between these two approaches is that while a ‘precautionary approach’ 
would involve avoiding projects which create a risk of causing harm, a 
‘mitigation of harm’ approach involves accepting, to a certain extent, that 
harm will be caused but developing ways in which this will be reduced and 
managed. 

PS= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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k~êêçïåÉëë=çÑ=ëÅçéÉ=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=
The NGO community has reservations about the scope of the Equator 
Principles. It is said, for example, that they ignore climate change. This 
view is incorrect. Certainly, there is no express mention of climate change 
in the text of the Equator Principles, but it is addressed in the underlying 
IFC Safeguard Policy30 and in relevant sector guidelines. There are other 
environmental and social issues that the Equator Principles do not 
specifically draw to the attention of the banks. 

Socially responsible fund mangers such as Kirsty Jenkinson at F&C Asset 
Management and Steve Waygood of Insight Investment, have identified the 
failure of the Equator Principles to address human rights abuses, corruption 
and bribery as major flaws and recommend that they should address these 
important matters explicitly. They both add, however, that as a starting 
point they regard the Equator Principles as a very worthwhile development. 

The restriction of the Equator Principles to project finance is seen by NGOs 
as ignoring social and environmental impacts of activities funded by 
general corporate lending to companies in the mining and forestry sectors 
as well as upstream oil and gas development, where project finance is less 
common. NGOs also fear that some projects valued under the $50m 
threshold may be as harmful to society and the environment as projects of a 
greater value. Depending on the location of the project, there is no doubt 
that the NGOs are right to point to the potential disjunction between the 
value of a project and its social or environmental impacts. 

i~Åâ=çÑ=íê~åëé~êÉåÅó=~åÇ=~ÅÅçìåí~Äáäáíó=áå=íÜÉ=bèì~íçê=mêáåÅáéäÉë=
Notwithstanding the professional requirements of banks to maintain client 
confidentiality and the consequent perceived secrecy of the circumstances 
surrounding commercial lending, some NGOs consider that there is a lack 
of transparency in Equator Bank decision-making, compounded by the 
absence of any remedy or mechanism to ensure that financial institutions 
actually implement the Equator Principles. While in part modelled on IFC 
policy, the Equator Principles do not, for example, reproduce other key IFC 
accountability policies and procedures, such as procedures on disclosure, as 
these are regarded as being inappropriate to apply to commercial banks. 

Furthermore, affected communities have no recourse to the financial 
institutions, through, for example, a dispute resolution mechanism for third 
parties (such as the IFC Compliance Advisor/Ombudsman 31) in cases  

PT= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=
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31 The office of IFC Compliance Advisor Ombudsman has as its objective ‘to 

provide an accessible and effective mechanism for handling complaints 
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where standards are allegedly not being met or implemented. As loan 
documentation places responsibility for this on the borrower, it is arguable 
that the NGOs are shooting at the wrong target. However, setting up such a 
mechanism could be a requirement imposed by loan documentation. 

iççëÉåÉëë=~åÇ=çé~Åáíó=çÑ=íÜÉ=Çê~ÑíáåÖ=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=
ÚqÜÉ=äççéÜçäÉë=~êÉ=ïáÇÉ=çéÉå=ÉåçìÖÜ=Ñçê=ÄìääÇçòÉêë=íç=ãçîÉ=íÜêçìÖÜKÛ=

fääóëÉ=eçÖìÉI=däçÄ~ä=cáå~åÅÉ=`~ãé~áÖå=aáêÉÅíçêI=o~áåÑçêÉëí=^Åíáçå=kÉíïçêâPO

 
The Equator Principles are not legal rules that require compliance. They are 
assessment criteria that address a project’s overall compliance with (or 
justified deviations from) the IFC Safeguard Policies and the referenced 
Guidelines33. They use language like ‘reasonable minimum period’, which 
some NGOs argue is vague, and could lead to poor implementation. Again, 
there is a mismatch between the functions of the Equator Principles as tools 
of assessment and some of the criticisms levelled at them by some of the 
NGOs. The Equator Principles are a framework of principles agreed 
between the Equator Banks on the back of which each Equator Bank 
develops its own policies and procedures. 

tÉ~â=çå=ëçÅá~ä=áëëìÉë=
Our survey indicated that the current Equator Principles provide 
particularly weak guidance on social impact assessment. Primarily social 
impact consultants raised this concern. It is hoped that social assessment is 
an area in which the IFC review will provide particularly helpful additional 
guidance. 

_ê~âÉ=çå=ÇÉîÉäçéãÉåí=çÑ=ÖççÇ=éê~ÅíáÅÉ=~åÇ=éçäáÅáÉë=
Notwithstanding the rapid growth of sector policies by leading Equator 
Banks, such as ABN AMRO, Barclays and Citigroup and the late flowering 
of JPMorgan Chase as a champion of environmental enlightenment, some 
NGOs fear that the Equator Principles will have a limiting effect, 
preventing or delaying the adoption of best practice standards for individual 

==================================================================
from persons who are affected (or are likely to be affected) by the social 
and environmental impacts of IFC […] sponsored projects’. Any individual 
or community directly impacted by an IFC project or likely to be affected 
by it can complain – www.cao-ombudsman.org.  

32 The Wall Street Journal, 4 June 2003, www.equator-principles.com. 
33 Although, as has been mentioned above, for low/middle income countries, 

IFC Safeguard Policies must be taken into account when carrying out the 
environmental assessment. 
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sectors34. BankTrack sees the Equator Principles as the ‘floor’ and would 
oppose them being used as a ‘ceiling’ for development of social and 
environmental standards, but it has already been proved to BankTrack’s 
satisfaction that initial concern that this would be the case is unjustified. 

If the ongoing adoption of comprehensive environmental policies by a 
number of Equator Banks, including Citigroup, HSBC, Bank of America, 
ABN AMRO, Barclays, JPMorgan Chase and WestLB shows that this 
concern is not valid, it may nevertheless be worth considering whether the 
Equator Banks should take the radical step of cutting their ties to the IFC 
(which is not regarded by a number of NGOs who participated in the survey 
as being in the vanguard of enlightened social standards) and IFC 
Safeguard Policies, to enable them to develop more bespoke policies which 
better enable them to respond to the challenges that environmental and 
social issues raise. This would also reduce their dependence on external 
standards subject to changes that are out of their control. 

`êáíáÅáëã=çÑ=bèì~íçê=_~åâëÛ=~ééäáÅ~íáçå=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=
NGO criticism of the application of the Equator Principles ranges far and 
wide but can perhaps be reduced to three main areas:  

 ‘greenwash’; 

 opposing progressive policy developments; and  

 lack of accountability and transparency. 

ÚdêÉÉåï~ëÜÛ=

ÚtÉ=êÉÅÉåíäó=ëáÖåÉÇ=ìé=íç=íÜÉ=mêáåÅáéäÉë=ïÜáÅÜ=ÖçîÉêå=ÉíÜáÅ~ä=äçåÖJíÉêã=
äÉåÇáåÖ=éêáåÅáéäÉëK=tÉ=åçï=Ü~îÉ=íç=ã~å~ÖÉ=íÜÉ=ÅçåëÉèìÉåÅÉë=çÑ=íÜ~í=ïáíÜ=
çìê=ÅìëíçãÉêëI=éÉêÜ~éë=íÜÉêÉ=áë=ëçãÉ=ÄìëáåÉëë=íÜ~í=ïÉ=ïçìäÇ=Ü~îÉ=ÇçåÉ=
çåÅÉ=íÜ~í=ïÉ=åçï=Å~ååçí=ÇçK=pçãÉíáãÉë=íÜÉêÉ=~êÉ=íçìÖÜ=ÇÉÅáëáçåë=íç=ÄÉ=
ã~ÇÉKÛ=

píÉéÜÉå=dêÉÉåI=dêçìé=`ÜáÉÑ=bñÉÅìíáîÉI=ep_`=dêçìéPR

==================================================================
34 Please see ‘Beyond the Equator Principles’ below. For example, the 

HSBC’s forestry policy, the Bank of America’s environmental guidelines 
for reduction of greenhouse gas emissions or ABN AMRO’s lending 
policies in the oil, gas and mining sectors. 

35 Stephen K. Green, Windsor Leadership Trust: creating a business that 
builds a cultural and economic diversity, 5 December 2003.  
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ÚmêçàÉÅíë=íÜ~íI=~äíÜçìÖÜ=íÜÉó=ïçìäÇ=Ü~îÉ=ÄÉÉå=éêáãÉ=Å~åÇáÇ~íÉë=Ñçê=
êÉàÉÅíáçå=çê=ã~àçê=ãáíáÖ~íáçå=ÄÉÅ~ìëÉ=çÑ=íÜÉáê=åÉÖ~íáîÉ=ÉåîáêçåãÉåí~ä=çê=
ëçÅá~ä=áãé~ÅíI=åÉîÉêíÜÉäÉëë=Öçí=ÑìåÇÉÇ=Äó=bèì~íçê=_~åâëK=få=Ñ~ÅíI=åçåÉ=çÑ=
íÜÉ=éêçàÉÅíë=ÅçåëáÇÉêÉÇ=ÜáÖÜäó=ÅçåíêçîÉêëá~ä=Äó=kdlë=~í=íÜÉ=íáãÉ=çÑ=íÜÉ=
~Ççéíáçå=çÑ=íÜÉ=mêáåÅáéäÉë=ïÉêÉ=éìí=çå=ÜçäÇ=çê=Å~åÅÉääÉÇKÛ=

_~åâqê~ÅâPS

 
BankTrack and other NGOs focus on the failure of the Equator Banks to 
live up to their commitments, arguing that the Equator Banks are using the 
Equator Principles simply as ‘greenwash’. BankTrack, for example, in its 
study Principles, profits or just PR37, reports on banks which it regards as 
continuing to lend to environmentally or socially unsound projects, 
notwithstanding their adoption of the Equator Principles. It is accepted that 
there are a number of projects and project types that BankTrack, and other 
NGOs, oppose in principle. The BTC pipeline is a prime example of this 
tendency. Despite the BP consortium having published thousands of pages 
on a dedicated website about the project, set up advisory panels on 
development, implemented a human rights protocol and a transparency 
initiative and having had aspects of the project reviewed in detail by the 
IFC and some of the lenders, some NGOs still opposed this project 
vehemently. 

NGOs also argue that financial institutions must prove that they are serious 
about implementing the Equator Principles by rejecting unsuitable projects, 
increasing staff resources and by clearly demonstrating how they apply the 
Equator Principles to their decision-making process. It is clear that the 
Equator Banks have done this and have increased staff resources and 
embarked on ambitious awareness raising and training with their staff. 
What is much less clear to Oil Change and other NGOs is the decision-
making process employed by banks to accept or reject projects because of 
what they see as an unjustifiable reluctance on the part of the Equator 
Banks to be transparent about these matters. 

==================================================================
36 Principles, profits or just PR – triple P investments under the Principles, 

BankTrack, June 2004. 
37 Principles, profits or just PR – triple P investments under the Principles, 

BankTrack, June 2004. 
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lééçëáåÖ=éêçÖêÉëëáîÉ=éçäáÅó=ÇÉîÉäçéãÉåíë=

ÚfíÛë=çìíê~ÖÉçìë=íÜ~í=íÜÉ=bèì~íçê=_~åâë=~êÉ=äçÄÄóáåÖ=~Ö~áåëí=éêçéçë~äë=
íÜ~í=ïçìäÇ=ã~âÉ=ÉãÉêÖáåÖ=ã~êâÉí=áåîÉëíãÉåíë=ÄÉííÉê=ÄÉåÉÑáí=íÜÉ=éççê=KKK=
ïÉ=~åÇ=çíÜÉê=kdlë=~êÉ=Å~ääáåÖ=çå=íÜÉ=bèì~íçê=_~åâë=Á=íç=Üçåçìê=íÜÉ=
ëéáêáí=çÑ=íÜÉ=mêáåÅáéäÉë=~åÇ=íç=éìÄäáÅäó=ëìééçêí=íÜÉ=bfoPU=êÉÅçããÉåÇ~íáçåëKÛ=

cêáÉåÇë=çÑ=íÜÉ=b~êíÜPV

 

ÚqÜÉ=ÑÉ~ê=~ãçåÖ=Åáîáä=ëçÅáÉíó=áë=íÜ~í=íÜÉ=bèì~íçê=_~åâë=ïáää=Çê~Ö=íÜÉ=fc`=
ÇçïåKÛ=

tçêäÇ=oÉëçìêÅÉë=fåëíáíìíÉQM

 
One of the great ironies for the Equator Banks is that, despite having taken 
the major step of adopting the Equator Principles while other banks have 
been content to avoid environmental and social issues, NGOs have not 
portrayed them as a force for good or as demonstrating good environmental 
stewardship. In fact, the Equator Banks are seen as opponents of social and 
environmental progress and as a pressure group of powerful financial 
institutions. This pressure group, it is said, lobbies the IFC and World Bank 
in order to limit or prevent positive social and environmental change41. This 
unfortunate perception of some NGOs of the Equator Banks is perhaps 
changing and does not reflect the view of, for example, BankTrack. 

Nonetheless, according to some NGOs, the fact is that the Equator Banks 
are wedded to profits, rather than being enlightened and principled financial 
institutions seeking better ways to protect the environment and society. This 
is clearly demonstrated, according to the NGOs, by both the collective 
opposition of a number of influential Equator Banks to the Extractive 
Industry Review and by the approach which the Equator Banks as a whole 
have adopted towards the review of its IFC Safeguard Policies (although 
the involvement of the Equator Banks in the review contrasts with the 
attitude of several NGOs which have boycotted the process altogether under  

==================================================================
38 The Extractive Industry Review, which recommends cessation of lending 

on mineral and oil and gas projects. 
39 ‘Equator Banks oppose strengthening World Bank environmental, social 

protections’ – 5 April 2004; www.foe.org/new/releases. 
40 This is in respect of the opposition by Equator Banks to changes to the 

review of the IFC’s Safeguard Policies – see below; as cited in 
Environmental Finance, ‘Putting Principles into practice’, June 2004. 

41 This criticism, however, is limited to projects reliant on IFC funding; 
clearly, the Equator Principles have far wider application and are not 
confined to IFC-funded projects. 
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the vain principle that their failure to participate in the process will 
somehow destroy or change its legitimacy)42. 

However, it is important not to see making profits and protecting society as 
well as the environment as diametrically opposed. Progress can be made by 
agreeing on how to balance the need to generate profits against the need to 
protect the environment and society. 

In addition, care should be taken in attaching too much importance to 
opposition to the Extractive Industry Review. It should be noted that over 
300 NGOs decided to boycott the IFC process for a wide range of reasons43. 
Furthermore, NGOs have different interests at stake to the Equator Banks 
who are adopting the policies themselves and at a later stage of the 
consultation period this boycott was ‘called off’ and NGOs submitted a 
long analysis of shortcomings of the IFC’s proposed Performance 
Standards. It is difficult to know what the boycott actually achieved, as it is 
surely more important for the NGOs to shape and influence policy than 
remain out in the cold. 

i~Åâ=çÑ=íê~åëé~êÉåÅó=~åÇ=~ÅÅçìåí~Äáäáíó=áå=íÜÉ=~ééäáÅ~íáçå=çÑ=íÜÉ=
bèì~íçê=mêáåÅáéäÉë=

ÚtÜáäÉ=bèì~íçê=_~åâëI=áå=áåÑçêã~ä=ÅçåîÉêë~íáçåI=ÅçåíáåìÉ=íç=ëíêÉëë=íÜ~í=
éêçàÉÅíë=áåÇÉÉÇ=ÖÉí=êÉàÉÅíÉÇI=íÜÉó=êÉÑìëÉ=íç=éêçîáÇÉ=ÅçåÅêÉíÉ=Éñ~ãéäÉëI=Ñçê=
ÑÉ~ê=çÑ=àÉçé~êÇáëáåÖ=ÑìíìêÉ=ÄìëáåÉëë=çééçêíìåáíáÉë=ïáíÜ=éêçëéÉÅíáîÉ=ÅäáÉåíëK=
qÜáë=ã~âÉë=áí=ÇáÑÑáÅìäí=Ñçê=çìíëáÇÉ=çÄëÉêîÉêë=íç=àìÇÖÉ=Üçï=êáÖáÇäó=íÜÉ=
mêáåÅáéäÉë=~êÉ=ÄÉáåÖ=~ééäáÉÇKÛ=

_~åâqê~ÅâQQ

 

ÚqÜÉêÉ=áë=åç=ï~ó=íç=ãçåáíçê=ïÜÉíÜÉê=íÜÉóÛêÉ=~ééäóáåÖ=íÜÉ=mêáåÅáéäÉë=íç=
éêçàÉÅíëKÛ=

gçå=pçÜåI=cêáÉåÇë=çÑ=íÜÉ=b~êíÜI=t~ëÜáåÖíçåQR

 
One of the principal concerns of NGOs is that they are unable to monitor 
the performance of the Equator Banks or understand their decision-making 
process partly because of the relative looseness and opacity of the Equator  

==================================================================
42 On 11 April 2004, the Equator Banks signed a letter to the president of the 

World Bank Group giving their opinions on a number of issues in the 
review and opposing its adoption. 

43 More details of this opposition can be found at www.grrr-now.org. 
44 Principles, profits or just PR – triple P investments under the Principles, 

BankTrack, June 2004. 
45 Environmental Finance, June 2004. 
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Principles and partly because Equator Banks will not disclose to them how 
and for which projects the Equator Banks make financing decisions. 

Some NGOs, therefore, have called on the Equator Banks to be more 
transparent and to make public which projects they have considered, which 
projects they have rejected, and to what extent social and environmental 
considerations led to their decision. The Equator Banks have so far (with 
the notable exception of the Baku-Tbilisi-Ceyhan (BTC) pipeline46, where a 
number of the Equator Banks that participated in the financing could rely 
on the disclosure procedures adopted by the IFC and participating public 
bodies) resisted this call. In doing so, the Equator Banks cited their absolute 
duty to protect client confidentiality (since such disclosure would not fall 
within permissible exceptions under, for example, the Tournier47 principles 
in English law) but also questioned whether it is for banks rather than 
project sponsors to make public disclosure about projects. 

The Equator Banks also express doubts as to whether the NGOs are asking 
the right questions in relation to disclosure. However, this argument may be 
circular, as the NGOs may argue that without more information, they do not 
necessarily know what questions they should be asking. Further, projects 
may be rejected or not be supported for many reasons other than 
unacceptable social and environmental impacts and this, the Equator Banks 
consider, simply undermines the simple question posed by NGOs. 

Nevertheless, BankTrack argues that banks should go further than just 
providing information about projects. They should be transparent about all 
other management systems they may have adopted to ensure Equator 
Principles implementation. For example, in its report No U Turn48, it 
questions whether the Equator Banks have developed mechanisms for 
assessing the ability of their consultants to handle social issues.  

In the eyes of some NGOs such as Oil Change, closely interlinked with this 
perceived lack of transparency is a lack of accountability to stakeholders. 
NGOs would like the Equator Banks to set up mechanisms for the redress 
of individual grievances, perhaps of a similar nature to the procedure for 
complaints to the IFC Compliance Advisor/Ombudsman whose mandate  

QP= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=

==================================================================
46 For examples of bank reports on their involvement in the BTC project, 

please see ABN AMRO’s Sustainability Report 2003 and Citigroup 
Citizenship Report 2003. 

47  Tournier v National Provincial and Union Bank of England [1924] 1KB 
461 (CA 1923). 

48 www.banktrack.org/fileadmin/user_upload/documents/E_Publications_and 
_Reports/BankTrack_publications/No_U_turn_allowed.pdf. 

http://www.banktrack.org/fileadmin/user_upload/documents/E_Publications_and
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covers IFC and Multilateral Investment Guarantee Agency (MIGA), but not 
the World Bank49. 

_~åâqê~Åâ=ëíìÇó=
Some projects and banks were subject to scrutiny in the BankTrack report, 
Principles, profits or just PR. These projects with supporting banks are set 
out in Table 4. 

q~ÄäÉ=Q=Ó=_~åâqê~Åâ=äáëí=çÑ=éêçàÉÅíë=ÅçåëáÇÉêÉÇ=Úìå~ÅÅÉéí~ÄäÉÛ=

mêçàÉÅí= _~åâë=

_q`=éáéÉäáåÉ=
=
=

^_k=^jolI=`áíáÖêçìéI=jáòìÜçI=pçÅá¨í¨=
d¨å¨ê~äÉI=_~åÅ~=fåíÉë~I=aÉñá~I=es_I=fkdI=h_`I=
oçó~ä=_~åâ=çÑ=pÅçíä~åÇ=~åÇ=tÉëíi_=

h•ê~Üåà∫â~ê=eóÇêçÉäÉÅíêáÅ=mêçàÉÅí=áå=fÅÉä~åÇ= _~êÅä~óë==

h~áå~åíì=dçäÇ=mêçàÉÅí=áå=m~éì~=kÉï=dìáåÉ~= ^_k=^jol=

iìâçáä=aS=láä=mêçàÉÅí=áå=íÜÉ=_~äíáÅ=pÉ~=RM=
=

^_k=^jolI=`áíáÖêçìéI=`~äóçåI=aêÉëÇåÉê=_~åâI=
_~êÅä~óëI=h_`I=es_I=aÉñá~=

j~ÖÖá=ëçóÄÉ~å=Ñ~êãáåÖ=Éñé~åëáçå=áå=_ê~òáä=
=

o~ÄçÄ~åâI=`ê¨Çáí=pìáëëÉI=ep_`I=fkd=_~åâI=
tÉëíi_=

jáåÇ~å~ç=éçïÉê=éä~åí=áå=íÜÉ=mÜáäáééáåÉë= es_=~åÇ=aêÉëÇåÉê=_~åâ=

qê~åë=qÜ~áJj~ä~óëá~=éáéÉäáåÉ=áå=qÜ~áä~åÇ=
=
=

_~êÅä~óëI=`~äóçåI=aêÉëÇåÉê=_~åâI=ep_`I=fkd=
_~åâI=h_`=_~åâI=jáòìÜç=`çêéçê~íÉ=_~åâI=
pí~åÇ~êÇ=`Ü~êíÉêÉÇ==

qê~åëêÉÇÉë=åÉíïçêâ=Éñé~åëáçå=áå=_çäáîá~= ^_k=^jol=~åÇ=__s^=

 
Often NGO criticism is focused on banks with significant retail practices 
such as RBS, HBOS, Barclays and Citigroup whose customers can be 
persuaded to cut up credit cards, boycott branches or close accounts and so 
put pressure on the banks51. However, BankTrack points out that the criteria 
for selection was whether they were in touch with local NGOs that waged 
campaigns on these projects, so that highlighting them would help their 
cause further. Furthermore, they stated that the ‘retail’ argument played no 
role in the report but might be a strategic consideration when planning 
campaigns. 

QQ= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=
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49 BankTrack proposes the introduction of an Independent Accountability 

Mechanism, not only to include an Ombudsman, but also to oversee other 
governance issues such as collecting annual Equator Principles disclosure 
and identifying weaknesses. 

50 We understand that this project has not been funded by any banks. 
51 For a discussion of NGO campaigns targeting retail banks, please see the 

section on Stakeholder and NGO Activism. 
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We undertook part 1 of our survey to explore the reality behind the rhetoric 
of the Equator Banks and the NGOs and to try to gauge the real impact of 
the Equator Principles on the financial sector. We did this because of 
significant differences of opinion about the impact and benefits of the 
Equator Principles between NGOs and stakeholders on the one hand and 
the Equator Banks and sponsors on the other, together with a need to 
respond to a growing demand from our own clients for advice on the 
Equator Principles. 

jÉíÜçÇçäçÖó=
Part 1 of our survey mainly focused on: 

 the Equator Banks; and 

 non-Equator Banks that have leading project finance practices. 

Part 2 of our survey will focus on the role of: 

 project sponsors; and  

 professional consultants. 

To get a more balanced picture for part 1 of our survey, we also sought the 
views of other interested parties, and not just banks, including sponsors, 
NGOs, engineering and environmental consultants, public bodies, rating 
agencies, socially responsible funds, law firms, accountancy firms, 
multilateral and bilateral lending agencies and trade and industry 
associations. 

Sets of different open-ended questionnaires were prepared for Equator 
Banks, non-Equator Banks, sponsors, consultants and other groups to 
reflect the different interests in and emphasis placed by each group on the 
various aspects of the Equator Principles, as well as to enable each group to 
put forward its own concerns about implementation52. We sent out over 80 
questionnaires. 

Responses to questionnaires were, in a number of cases, supplemented by 
structured face-to-face or telephone interviews where we considered that 
this would be useful, based on the information provided by respondents in 
the questionnaires or if the participant preferred to respond by way of 
interview rather than completing the questionnaire. In some cases, where 
there remained points to be clarified, follow-up interviews were held with 
participants. 

QR= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=
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52 A copy of our Equator Bank questionnaire is included at Annex V. 
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Over 40 interviews were held in person or by telephone. Individuals 
interviewed included senior bankers and officials in Equator Banks and 
non-Equator Banks and senior officers in public bodies and rating agencies, 
together with prominent NGO officials, technical consultants, accountants 
and lawyers. 

cáÖìêÉ=N=Ó=ëìêîÉó=áåíÉêîáÉïÉÉë=

bèì~íçê=_~åâë

kçåJbèì~íçê=_~åâë

j~àçê=ëéçåëçêë

bíÜáÅ~ä=ÑìåÇë

iÉ~ÇáåÖ=ä~ï=Ñáêãë

iÉ~ÇáåÖ=~ÅÅçìåí~åÅó=éê~ÅíáÅÉë

kdlë

`çåëìäí~åÅáÉë

qê~ÇÉ=C=fåÇìëíêó=~ëëçÅá~íáçåë

bèì~íçê=_~åâë

kçåJbèì~íçê=_~åâë

j~àçê=ëéçåëçêë

bíÜáÅ~ä=ÑìåÇë

iÉ~ÇáåÖ=ä~ï=Ñáêãë

iÉ~ÇáåÖ=~ÅÅçìåí~åÅó=éê~ÅíáÅÉë

kdlë

`çåëìäí~åÅáÉë

qê~ÇÉ=C=fåÇìëíêó=~ëëçÅá~íáçåë

 

 
As would be expected, the largest groups of respondents and interviewees 
were the Equator Banks with roughly equal representation from the eight 
remaining groups of respondents and interviewees. In some cases, however, 
a respondent would speak in a representative capacity: for example, 
BankTrack responded on behalf of a number of NGOs. Other participants 
responded in a personal capacity rather than as a representative of their 
trade, political organisation or law firm. 

All participants who took part in the survey were promised anonymity. 
Participants and contributors identified or quoted in this report have given 
their permission to be named or quoted in the report. Not all participants 
wished to be identified in the report so the full extent of those participating 
in the survey cannot be described. While it is not possible, therefore, to 
show the full extent of consultation, we are satisfied that the contributors 
and participants comprised a representative sample of leading players with 
hands-on experience of the impact of the Equator Principles. 

The survey however, has practical limitations: 

 the Equator Principles are relatively new, having been in effect for just 
over two years; and 
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 during that period, project finance market, particularly in emerging 
markets has been ‘in the doldrums’, as one of the project finance 
bankers interviewed confessed. Opportunities for testing the 
effectiveness of the Equator Principles have therefore been limited by a 
relatively low volume of Equator Principles transactions. 

Not all banks have had the same level of experience of implementing the 
Equator Principles. Therefore it is important, in the context of the survey, to 
appreciate that the market profile and practices of leading banks in terms of 
value, volume and types of project supported, have differed widely over 
time.  

As can be seen from table 5 below53, while just over half of the top-tier 
project finance banks have adopted the Equator Principles, there are a 
number of notable absences – including many of the Japanese banks and the 
two leading French project finance banks, BNP Paribas and Société 
Générale. With about half the number of the leading project finance banks 
not having adopted the Equator Principles, it appears that the need to 
protect market share cannot wholly explain why banks adopt or decline to 
adopt them. 

Table 5 also highlights wide disparities in the value of transactions closed 
by the Equator Banks. Thus, while Citigroup invested nearly $5bn in 
projects in the year 2004 (thus securing for itself a leading position among 
the Equator Banks), ABN AMRO’s share of the project finance market, 
although large, was less, just in excess of $2.6bn. However, it must be said 
that ABN AMRO is recognised as a market leader in financing successfully 
complex and difficult projects in developing countries, particularly in South 
America.  

Equally, significant disparities in volume appear in the wider community of 
project finance banks. For example, whereas project financing by BNP 
Paribas was in excess of $5bn in the year 2004, Brazilian Equator Banks 
(Banco Bradesco or Banco Itaú) do not even make it to the top of the table 
for Latin American regional project finance arrangers, let alone the 
international leagues54. Clearly, therefore, the experience of Equator Banks 
in implementing the Equator Principles is not the same in breadth or depth. 
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and closed). 
54 Dealogic, Global Mandated Arrangers, November 2004. 
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With a few notable exceptions, it has been possible to obtain adequate 
information from the banks and other parties on the implementation of the 
Equator Principles. However, constraints of time and the sensitivity of 
sponsors to discussing their projects prevented us from obtaining a detailed 
insight into what leading sponsors think about the Equator Principles and 
their impact on the sponsors’ businesses. We intend to address this 
omission in part 2 of our Equator Principles survey. 

Finally, the objectives of the survey can be summarised as follows:  

 to examine claims and counterclaims made by supporters and critics of 
the Equator Principles; 

 to provide an objective assessment of what is happening on the ground; 

 to assess what is best industry practice; 

 to suggest where improvements might be achieved; and 

 to equip ourselves to advise our clients fully on the Equator Principles. 

We examined some of the key issues about the Equator Principles and 
Equator Banks raised by interviewees or that emerged during our survey: 

 reasons given by some banks for adopting the Equator Principles; 
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 reasons why some banks have chosen not to adopt the Equator 
Principles; 

 scope of the Equator Principles; 

 awareness of the Equator Principles; 

 assessment of Equator Principles projects; 

 transparency and accountability of the Equator Banks; and 

 loan documentation for Equator Principles projects. 
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The main reasons advanced by Equator Banks for adopting the Equator 
Principles were: 

 reputation; 

 business as usual; 

 high-level commitment; 

 stakeholder and NGO activism; 

 protection of market share; 

 level playing field; 

 industry standard; 

 virtuous circle; 

 sustainable development; and 

 financial risk rating. 

Not all of these reasons were accorded equal importance by each Equator 
Bank and for some Equator Banks there was, clearly, a combination of 
reasons for adopting the Equator Principles. 

Many other reasons given by the Equator Banks that do not appear on the 
list of key reasons given for adopting the Equator Principles above could be 
cited as well, including: 

 business ethics; 

 corporate governance; 

 international norms; 

 need for greater transparency;  

 accountability to stakeholders; 

 credit risk; 

 access to cheaper funds; 

 desire to address social and environmental issues in a more robust way; 
and 

 reduction of political risk to projects. 
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We have focused only on the reasons most frequently quoted by the 
Equator Banks as having motivated their adoption of the Equator 
Principles. In any case, there will be some degree of overlap, for example, 
between good business ethics and protection of the reputation of the bank. 

Whatever the reasons given, it is important to recognise from the outset the 
nature of the ‘club’ the Equator Banks have joined. The vanguard of 
Equator Banks (ABN AMRO, Barclays, Citigroup and WestLB) did not 
want to create an elite of banks or an exclusive club, but wanted to attract 
‘as broad a church as possible’55. Rather than setting a high barrier for entry 
and making sure that only banks (such as the founding four Equator Banks 
and other international banks such as HSBC) that are able to achieve the 
highest standards of social and environmental responsibility are admitted, 
they opted for a policy of actively encouraging participation by banks with 
less developed social and environmental policies and procedures. 

Thus, for the vanguard Equator Banks, the complaints of NGOs that some 
of the Equator Banks are not setting themselves the highest desirable 
standards in terms of fully developed social and environmental assessment 
are misplaced. By allowing banks to adopt the Equator Principles with the 
view to ‘catching up’ with the vanguard later, it was thought that the speed 
of development would be increased significantly. The idea that banks which 
fund relatively few projects are somehow ‘lightweight’ or have adopted the 
Equator Principles merely for PR reasons is regarded by some Equator 
Banks as risible and based on a misconception on the part of the NGOs as 
to the objectives of the Equator Principles. Whether the Equator Banks will 
be able to or should develop the Equator Principles without imposing 
minimum membership requirements and rules of membership, or whether 
the Equator Principles will be tainted by free riders (Equator Banks who do 
not contribute to the development of the Equator Principles but who take 
credit for them) are questions that continue to be raised by NGOs such as 
BankTrack and FoE, and socially responsible funds such as Insight 
Investment. 
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55 Richard Burrett, Head of Sustainable Development Business Group, ABN 

AMRO. 
56 Act II, Scene 3, 262-265. 
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During the survey, banks and sponsors returned repeatedly to the value and 
importance of reputation, the need to protect a good reputation and the 
difficulty in regaining a good reputation, if tarnished. In this context, banks 
used ‘reputation’ in two different senses. First, the need to protect the 
public image of the institution regarding internal decisions such as what 
projects to finance and, second, the vulnerability of the reputation of the 
bank to what the bank’s customers or clients do, such as what project 
sponsors do in areas which are out of the control of the bank. Examples of 
this include the targeting of CSFB over its role as lending bank to Shell in 
Sakhalin II, or the Equator Banks, such as RBS, over their role in providing 
finance to the BP consortium to construct and operate the BTC pipeline. 
The capacity of sponsors to adopt and implement high environmental, 
social and human rights standards was therefore seen as critical to the 
ability of the banks to protect their reputation. 

Conversely, it was recognised that stains on reputation are particularly 
stubborn and difficult to remove. For example, discussing the long-term 
effect of the student boycott of Barclays over apartheid in South Africa in 
the 1970s and 1980s, Chris Lendrum, Group Vice-Chairman, remarked in 
February 2004 that ‘even today we are dogged by the perceptions about 
South Africa’57. In addition, the funding of totalitarian regimes in South 
America, the funding of armaments and seizure of Nazi gold held by certain 
Swiss banks still rightly haunt the imagination of many senior bankers. 

==================================================================
57 Financial Times, 19 February 2004. 
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It was also clear that financial institutions and sponsors viewed the approval 
of socially responsible funds such as F&C and Insight Investment as being 
important and inclusion in FTSE 4 Good and the Dow Jones Sustainability 
Index to be beneficial to their reputation. For the Equator Banks, adoption 
of the Equator Principles facilitates this inclusion58. 

Financial regulators, such as the SEC and FSA also recognise that it is not 
only high-profile cases like Enron, WorldCom and Parmalat that may 
endanger the reputations of commercial banks and, by implication, the 
financial industry. Reputations, financial regulators recognise, may be 
damaged notwithstanding that transactions comply with current legal, 
accounting or regulatory requirements59. The fact that the summary eviction 
of land owners is lawful and permitted in a developing country is not 
necessarily the best defence against the charge of human rights abuse which 
may be levelled at a bank by its retail clients. As BankTrack points out, 
simply doing the legal minimum can be insufficient in that sense. Some 
socially responsible investors call this ‘moral liability’ where a company 
breaches stakeholder expectations of what is expected ethical behaviour60. 

Indeed, the actions of sponsors funded by the banks that bring public 
criticism of their clients (and, therefore, by implication, of the bank(s)) may 
be actions in which the bank is not directly involved, has no power to 
prevent, or, if it had the required knowledge, is not in any position to 
prevent. 

Leading banks and mature sponsors have long been conscious of the 
symbiotic nature of their relationship and importance of reputation to their 
businesses, but awareness of the importance of risk to reputation and the 
need to address it are only now becoming recognised by less experienced 
sponsors and banks; in particular, some of those operating in less developed 
countries. 

Contrary to what some NGOs believe, fear of damage to reputation has led 
to certain of the Equator Banks declining, or resigning from, advisory 
mandates when sponsors have demonstrated an unwillingness to ensure that 
a project will be structured so as to be compliant with the Equator 
Principles, irrespective of whether the bank intended to arrange financing 
for the project. Nonetheless, the international planning and environmental  
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environmental and social issues – how much and how fast?, 2004. 
59 FSA letter to chief executives of major investment banks,  

27 September 2004. 
60 ‘Sustainability, Changing Landscape of Liability’, 2004, 

www.sustainability.com. 
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consultancy Scott Wilson suggested that Equator Banks leave themselves 
open to such attacks because they do not always take sufficient measures to 
protect themselves or impose appropriate control measures on clients 
through loan covenants and monitoring requirements, including performing 
adequate ‘on the ground’ analysis of the social and environmental effect of 
projects. 
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A large number of the Equator Banks believe that the adoption of the 
Equator Principles was not a radical change for them, but a continuation of 
‘business as usual’. These banks told us that, before adopting the Equator 
Principles, they already had sound internal policies and procedures on 
which to build. 

Barclays, Lloyds TSB, Standard Chartered, Banco Itaú and ABN AMRO, 
among many other Equator Banks and non-Equator Banks, clearly had 
well-established principles, standards and policies to assess environmental 
risk and (to a degree) the social and environmental impacts of projects. 
Some (such as Barclays), however, openly acknowledged that, while they 
had good environmental assessment practices, they were not quite so 
confident about social assessment. 
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The ‘business as usual’ approach has been criticised by NGOs, which 
believe that it can lead to Equator Principles being embraced as a mere PR 
exercise. 
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íÜÉã=íç=ÅçåíáåìÉ=ïáíÜ=ÄìëáåÉëë=~ë=ìëì~ä=ïÜ~íÉîÉê=íÜÉ=êáëâë=íç=éÉçéäÉ=~åÇ=
å~íìêÉKÛ=

gìäÉë=mÉÅâëI=ttcSQ

 
Undoubtedly there is a paradox and perhaps even naivety about the belief 
that a ‘business as usual’ approach can accommodate the Equator 
Principles. The Equator Principles are meant to be different from anything 
that has gone before and even those banks which had well-developed social 
and environmental risk assessment processes and procedures should 
recognise that there is something inherently different about the holistic 
approach of the Equator Principles to what was done before. This is not to 
deny that there was not an element of building on existing foundations 
provided by the Equator Banks, but to suggest that the Equator Principles  
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require ongoing and in some cases, quite extensive, development and 
reinforcement by the equivalent of deep piling of those foundations.  

eáÖÜJäÉîÉä=ÅçããáíãÉåí=
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ÉåîáêçåãÉåí~ä=ëíÉï~êÇëÜáé=~åÇ=ëçÅá~ääó=êÉëéçåëáÄäÉ=ÇÉîÉäçéãÉåí=~êÉ=
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eÉêã~å=jìäÇÉêI=pÉåáçê=bñÉÅìíáîÉ=sáÅÉ=mêÉëáÇÉåíI=^_k=^jolSS

 
For several Equator Banks, adopting the Equator Principles was a top-down 
initiative, driven by chairmen, chief executives and senior bankers. 

This issue was made real to us when we were invited to make a presentation 
to an Equator Bank on the Equator Principles in 2004. At that training 
seminar, it was made clear to the very senior bankers assembled from all 
over the world that the Equator Bank in question had adopted the Equator 
Principles. It was also emphasised that the Chairman, CEO and Deputy 
CEO of Project and Export Finance as well as the joint heads of the Global 
Project Finance Practice were committed to the Equator Principles and that 
it would be a seriously career limiting move for anyone at that Equator 
Bank to fail to appreciate the importance that the bank attached to the 
Equator Principles. 

Two other examples of commitment from the top may be cited. Sir Fred 
Goodwin, Chief Executive of Royal Bank of Scotland, stated in Royal Bank 
of Scotland’s first full report on corporate responsibility in 200367 that he is 
the designated board member for the group’s corporate responsibility policy 
and that the Directorate of Public Policy and government reports directly to 
him on these issues, including the Equator Principles. Similarly, Stephen 
Green and Sir John Bond, respectively Chief Executive and Chairman of  

==================================================================
65 ‘10 global banks endorse socially responsible “Equator Principles”’, 5 June 

2003, www.equator-principles.com. 
66 ‘Principles celebrate first anniversary’, 4 June 2004, www.equator-

principles.com. 
67 Royal Bank of Scotland, Corporate Responsibility Report 2003. 

RS= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=



=oÉ~ëçåë=Ñçê=~ÇçéíáåÖ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=EÅçåíáåìÉÇF

HSBC, have repeatedly made clear their full commitment to sustainable 
development and their recognition of the importance of the impact that the 
Equator Principles will have on lending by HSBC. 

kdl=~åÇ=ëí~âÉÜçäÇÉê=~Åíáîáëã=
Úkç=ã~ííÉê=Üçï=ëíêçåÖ=~=Ä~åâÛë=çÑÑáÅá~ä=éçäáÅáÉë=ã~ó=ÄÉI=ÅçããìåáíáÉë=~åÇ=
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_~åâqê~ÅâSU

 
Unsurprisingly, many banks see the Equator Principles as a way of 
demonstrating their sensitivity to widespread public concern over 
environmental and human rights issues. Many shareholders now reference 
these issues in making investment decisions, a trend which is most visible 
in ‘socially responsible’ funds but is not confined to them. Similarly, the 
feeling that the bank is a socially responsible business may influence 
employee satisfaction and retention. 

The banking sector has also come under sustained pressure from 
environmental and human rights NGOs that see sponsor funding by banks 
as the oxygen of allegedly unsustainable projects. There are even groups 
that focus specifically on banking activities. For example, BankTrack69 is a 
network of 14 ‘civil society organisations’ that tracks the operations of the 
private financial sector and its effect on people and the environment. In 
addition, Bankwatch monitors public money in the central and eastern 
European region70.  

Stakeholder activism is the catalyst for increasing realisation by financial 
institutions that failure to deal with environmental and social issues arising 
from project financing may threaten their businesses.  

The Rainforest Action Network (RAN) campaign against the alleged 
financing by Citigroup of the destruction of tropical rainforests offers a 
most striking example of stakeholder pressure influencing a leading bank’s 
social and environmental performance, although it is difficult to obtain an 
accurate account from parties that can be reported. We can do no more than 
report what we have heard. However, there is some difference between 
what we have been told by a number of parties who should know the facts 
and what has been reported in the press. 
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As part of their anti-Citigroup campaign, RAN made an advertisement 
which was broadcast on cable television in New York in which film 
celebrities such as Susan Sarandon and Daryl Hannah urged Citigroup 
credit card holders to destroy their cards in protest against the bank’s 
alleged involvement in the destruction of tropical rainforests. It is alleged 
that the next day the Chairman of Citigroup received between 20,000 and 
100,000 cut up credit cards from its clients. Some NGOs believe the 
cumulative effect of this broadcast and of demonstrations, petitions and 
negative advertising by RAN is what forced Citigroup executives to 
approach RAN. Following this meeting, NGOs claim that Citigroup 
committed itself to enhancing due diligence for projects in ‘high-caution 
zones’; to implementing new lending practices for areas occupied by 
indigenous peoples; and to report greenhouse gas emissions from all power-
sector projects it finances71. This example, even if widely exaggerated for 
publicity purposes, shows that no institution, not even a global bank of the 
stature of Citigroup or JPMorgan Chase is immune from adverse public 
opinion. It is also a message that is proving to be an important catalyst for a 
more pro-active approach on the part of banks towards sustainability, 
human rights and social impacts. 

To be fair to Citigroup, (who would, we are sure, dispute the accuracy of 
this account) many other examples of increased stakeholder and NGO 
activism against financial institutions could have been included in the 
examples of ‘campaigns’ against financial instructions discussed above. 
These include:  

 animal rights movements targeting Royal Bank of Scotland over its 
financial support for Huntington Life Science – a campaign that has 
been criticised by NGOs and civil society alike as crossing the line 
between acceptable and unacceptable ‘lobbying’ and resorting to the 
violent intimidation of the innocent families of senior members and 
staff of Royal Bank of Scotland72; and 

 gay rights groups, trade union and student associations urging a boycott 
of the Bank of Scotland online banking operation which was supported 
by an American TV evangelist who in the past had taken anti-gay and 
misogynist stances73.  

RU= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=

==================================================================
71 Paul West, RAN spokesperson, Banking on the environment: a model 

campaign against financing eco-destruction, April 2004.  
72 news.bbc.co.uk/1/hi/business/1123732.stm. 
73 news.bbc.co.uk/1/hi/business/621123.stm. 



=oÉ~ëçåë=Ñçê=~ÇçéíáåÖ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=EÅçåíáåìÉÇF

mêçíÉÅíáçå=çÑ=ã~êâÉí=ëÜ~êÉ=
ÚråáÄ~åÅç=áë=ÅçåÅÉêåÉÇ=íÜ~í=çåäó=éêçàÉÅíë=íÜ~í=ÉÑÑÉÅíáîÉäó=ÅçåíêáÄìíÉ=íç=íÜÉ=
ÅçìåíêóÛë=ÇÉîÉäçéãÉåí=~åÇI=~í=íÜÉ=ë~ãÉ=íáãÉI=ÜÉäé=éêÉëÉêîÉ=íÜÉ=
ÅçããìåáíáÉë=~åÇ=éêçíÉÅí=íÜÉ=ÉåîáêçåãÉåíI=ëÜçìäÇ=ãÉÉí=ïáíÜ=~ééêçî~äK=
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ÉåîáêçåãÉåí~ä=ÅçåÅÉêåë=ÄÉÅçãáåÖ=~=éêáãçêÇá~ä=Ñ~Åíçê=áå=íÜÉ=ÇÉÅáëáçå=íç=
~ééêçîÉ=~åó=éêçàÉÅí=áå=íÜÉ=ÑìíìêÉKÛ=

qçã~ë=wáååÉêI=`Ü~áêã~å=çÑ=íÜÉ=_ç~êÇ=çÑ=fåëíáíìíç=råáÄ~åÅçI=råáÄ~åÅçTQ

 
Some Equator Banks have adopted the Equator Principles in order to 
differentiate themselves from their competitors or to protect or increase 
their market share. These banks believe that, in future, an increasing 
number of mature sponsors will choose an Equator Bank because the 
increased due diligence required by the Equator Principles is likely to mean 
that the project will attract less adverse criticism from stakeholders 
(including local governments or sovereign states), political risk will be 
diminished and environmental sustainability safeguarded. There are 
obvious parallels here with the practice of some powerful sponsors 
borrowing money from multilateral lenders or ECAs. In some cases, the 
sponsor does not really need to finance a project but by borrowing money 
from such bodies, they obtain a greater degree of protection against political 
risk. 

During our survey, a number of Equator Banks stated that major sponsors 
had begun to show a preference for Equator Banks for these reasons. While 
there is no hard evidence yet, in general, we believe that a ‘virtuous circle’ 
of better projects underpinned by rigorous social and environmental 
assessment and better risk assessment in lending decisions is forming 
between Equator Banks and major sponsors, as very good circumstantial 
evidence suggests that this is the case. 

iÉîÉä=éä~óáåÖ=ÑáÉäÇ=
ÚtÉ=ÇáÇ=åçí=íÜáåâ=íÜ~í=ÉåîáêçåãÉåí~ä=ÇìÉ=ÇáäáÖÉåÅÉ=ëÜçìäÇ=ÄÉ=ÖêçìåÇë=çå=
ïÜáÅÜ=ïÉ=ëÜçìäÇ=ÅçãéÉíÉKÛ=
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Ú`çåëÉåëìë=~ãçåÖ=Ä~åâÉêë=çå=~=Åçããçå=ëí~åÇ~êÇ=Ñçê=ëìëí~áå~ÄäÉ=
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m~ìä=jáíÅÜÉääI=pÉÅêÉí~êó=dÉåÉê~äI=f`jjTR
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i~êë=hçäíÉI=j~å~ÖáåÖ=aáêÉÅíçê=çÑ=bâëéçêí=hêÉÇáí=cçåÇÉåTS

 
A number of sponsors have recognised that creating a more consistent basis 
for social and environmental assessment of projects has a number of 
advantages. Each Equator Bank may differ to a degree in how they 
implement the Equator Principles but their differences in approach are not 
radical. In addition, if by satisfying the requirements of one Equator Bank, 
other Equator Banks accept their findings and recommendations, this may 
produce a wider syndication market. Equally, it is recognised that levelling 
the playing field may raise the standard generally, therefore squeezing 
players not applying such rigorous standards of assessment out of the 
market. There is, as Richard Burrett of ABN AMRO makes clear, also a 
moral basis for what may ultimately result in a uniform approach, as it 
appears unseemly for commercial banks to be in competition over 
environmental and social impact assessments rather than social and 
environmental impacts. Kim Brand of Scotiabank (a recent addition to the 
list of Equator Banks) confirmed this unprecedented approach of co-
operation among Equator Banks, praising a number of Equator Banks for 
assisting Scotiabank to get up to speed quickly on understanding the 
requirements of the Equator Principles. 

fåÇìëíêó=ëí~åÇ~êÇ=
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ÚqÜÉ=mêáåÅáéäÉë=Ü~îÉ=ÄÉÅçãÉ=íÜÉ=åÉï=ã~êâÉí=ëí~åÇ~êÇI=íÜìë=íê~åëÑçêãáåÖ=
éêçàÉÅí=Ñáå~åÅÉKÛ==

pìÉääÉå=i~ò~êìëI=ÑçêãÉêäó=çÑ=íÜÉ=fc`UM

 

ÚtÉ=ÄÉäáÉîÉ=çìê=~Ççéíáçå=çÑ=íÜÉ=mêáåÅáéäÉë=ëìééçêíë=~å=áåÇìëíêó=ëí~åÇ~êÇ=
íÜ~í=êÉÅçÖåáòÉë=ÉåîáêçåãÉåí~ä=êÉëéçåëáÄáäáíóKÛ==

`Ü~å=j~êíáåI=båíÉêéêáëÉ=j~êâÉí=oáëâ=bñÉÅìíáîÉI=_~åâ=çÑ=^ãÉêáÅ~UN

 

ÚqÜáë=áë=~=ã~àçê=ëíÉé=Ñçêï~êÇ=áå=íêóáåÖ=íç=~ÅÜáÉîÉ=ÉåîáêçåãÉåí~ä=ëí~åÇ~êÇë=
Ñçê=íÜÉ=ÖäçÄ~ä=ÉÅçåçãóKÛ==

cêÉÇ=hêìééI=bñÉÅìíáîÉ=aáêÉÅíçêI=båîáêçåãÉåí~ä=aÉÑÉåÅÉ=
 

Some non-Equator Banks recognise the Equator Principles as ‘the only 
game in town’. Other non-Equator Banks (and the majority of the Equator 
Banks) are sceptical about the willingness, sagacity and capacity of 
sponsors to see any virtue in subjecting their projects to a more robust and 
expensive assessment process82. Sponsors are more likely to appreciate the 
benefits of a project being Equator Principles-compliant if this had a  
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positive effect on syndication, as a difficult or failed syndication has a 
negative effect on reputation and will make it harder to attract finance for 
future projects. The length of time and cost of syndication might also 
increase if arrangers invoke provisions in their mandate letters that allow 
them to withdraw from arranging finance if there is insufficient take-up 
from the market as a result of the project being non-compliant. 

pìëí~áå~ÄäÉ=ÇÉîÉäçéãÉåí=
ÚqÜÉ=~Ççéíáçå=çÑ=íÜÉëÉ=mêáåÅáéäÉë=Äó=íÜÉ=éêáî~íÉ=ëÉÅíçê=ã~êâë=~=éêçÑçìåÇ=
îáÅíçêó=Ñçê=ëìëí~áå~ÄäÉ=ÇÉîÉäçéãÉåíKÛ=

mÉíÉê=tçáÅâÉI=ÑçêãÉê=bñÉÅìíáîÉ=sáÅÉJmêÉëáÇÉåí=çÑ=íÜÉ=fc`=~åÇ=j~å~ÖáåÖ=aáêÉÅíçêI=
tçêäÇ=_~åâUP

 
Few of the Equator Banks took the view that the Equator Principles in 
themselves opened a new chapter on sustainable development. This is 
because they apply not only in jurisdictions where environmental laws may 
be weak, non-existent or poorly enforced (and where the IFC/World Bank 
policies and guidelines often become a substitute for the local legal regime), 
but also in jurisdictions that already have well developed and adequately 
enforced environmental laws, and where the requirements set out in the 
Equator Principles are applied as a matter of course already. The majority 
of Equator Banks saw the Equator Principles as a milestone rather than the 
end of the road towards the attainment of sustainable development goals. 

sáêíìçìë=ÅáêÅäÉ=
ÚtÜáäÉ=íÜÉ=mêáåÅáéäÉë=ïÉêÉ=ã~áåäó=ÅçåëáëíÉåí=ïáíÜ=çìê=î~äìÉë=~åÇ=ÉñáëíáåÖ=
éê~ÅíáÅÉI=ïÉ=Ü~îÉ=ÑçìåÇ=íÜ~í=Ñçêã~äáëáåÖ=íÜÉ=Ç~áäó=éê~ÅíáÅÉ=íÜêçìÖÜ=íÜÉëÉ=
éêáåÅáéäÉë=Ü~ë=ÅêÉ~íÉÇ=~=îáêíìçìë=ÅáêÅäÉKÛ=

`~äóçåUQ

 

ÚqÜÉ=bèì~íçê=_~åâë=ÄÉäáÉîÉ=íÜáë=xíÜÉ=mêáåÅáéäÉëz=ïáää=äÉ~Ç=íç=ãçêÉ=ëÉÅìêÉ=
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Ü~êãë=éÉçéäÉI=íÜÉêÉ=áë=äáâÉäáÜççÇ=íÜ~í=íÜÉ=Üçëí=ÖçîÉêåãÉåí=çê=äçÅ~ä=éÉçéäÉ=
ïáää=áåíÉêÑÉêÉ=ïáíÜ=áí=çê=ÉîÉå=í~âÉ=áí=~ï~ó=Ñêçã=óçìKÛ==
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84 ‘Putting Principles into practice’, Environmental Finance, June 2004. 
85 The Wall Street Journal, 4 June 2003.  
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ÚqÜÉ=åÉñìë=ÄÉíïÉÉå=Ñáå~åÅá~ä=ëÉêîáÅÉëI=áåîÉëíãÉåí=~åÇ=ëìëí~áå~ÄäÉ=
ÇÉîÉäçéãÉåí=áë=ëíÉ~Çáäó=ÄÉÅçãáåÖ=ÉîáÇÉåíK=qÜÉ=mêáåÅáéäÉë=êÉÑäÉÅí=~=ÖêçïáåÖ=
~ï~êÉåÉëë=çÑ=íÜáë=åÉñìë=~åÇ=ÅçìäÇ=äÉ~Ç=íç=éêçàÉÅíë=íÜ~í=~êÉ=ÄÉííÉê=åçí=çåäó=
Ñçê=íÜÉ=Ñáå~åÅá~ä=ëÉÅíçêI=Äìí=~äëç=Ñçê=íÜÉ=ÉåîáêçåãÉåí=~åÇ=Üìã~å=ÜÉ~äíÜ=
~åÇ=ïÉäÑ~êÉKÛ==

táääá~ã=i=qÜçã~ëI=máäëÄìêó=táåíÜêçéUT

 
As mentioned above, there is a growing belief among the Equator Banks 
that a virtuous circle is beginning to develop where sponsors, aware of the 
stringent requirements of the Equator Principles, are bringing more robustly 
assessed projects to the Equator Banks. Similarly, it is believed that non-
Equator Banks are compelled to apply the Equator Principles as a 
prerequisite to successful syndication. These claims may be premature, but 
it is clear from interviews during our survey that some mature sponsors and 
non-Equator Banks have adopted more rigorous social and environment 
assessment practices. Equally, however, we have recently been informed of 
a matter, which if true, would place a cancer at the very heart of the Equator 
Principles and Equator Banks. 

cáå~åÅá~ä=êáëâ=ê~íáåÖ=
Új~åó=Ä~åâë=äáâÉ=çìêëÉäîÉë=Ü~îÉ=ÄÉÉå=áåíÉÖê~íáåÖ=ÉåîáêçåãÉåí~ä=áëëìÉë=
áåíç=íÜÉáê=ÅêÉÇáí=êáëâ=ã~å~ÖÉãÉåí=éêçÅÉëë=Ñçê=çîÉê=~=ÇÉÅ~ÇÉK=^=ëáÖåáÑáÅ~åí=
ÇÉîÉäçéãÉåí=áë=Üçï=íÜáë=Ñáíë=áå=ïáíÜ=Å~éáí~ä=êÉèìáêÉãÉåíë=êÉä~íÉÇ=íç=_~ëÉä=
ffK=qÜÉ=ëÉåíáãÉåí=éêçéçëÉÇ=áå=íÜÉ=^ÅÅçêÇ=ÅäÉ~êäó=áåÇáÅ~íÉë=íÜ~í=
ÉåîáêçåãÉåí~ä=êáëâ=áëëìÉë=~êÉ=åçï=éçëáíáçåÉÇ=~ë=ã~áåëíêÉ~ã=ÄìëáåÉëë=
ÅçåëáÇÉê~íáçåë=Ñçê=íÜÉ=ëÉÅíçêI=ÅÜ~ääÉåÖáåÖ=áåëíáíìíáçåë=íç=ÉåëìêÉ=íÜÉáê=
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Under the Basel II Framework Agreement, as incorporated under the 
forthcoming EU Capital Requirements Directive, internationally active 
banks have to satisfy minimum capital requirements against credit risks and 
operational risks. The amount of capital reserved for credit risk can, 
however, be reduced if a bank can demonstrate to its banking supervisor 
that it qualifies for the Internal Ratings Based (IRB) approach by having 
acceptable internal risk assessment and management procedures which have 
been in operation for a minimum period of three years. Equator Banks may 
regard compliance with the Equator Principles as a discipline that will 
improve their internal risk assessment and management procedures and thus 
contribute to their qualifying for the entry criteria for the IRB approach. 

To the extent that a bank has historical experience based on its internal data 
that projects that are Equator Principles-compliant have lower default rates 
and loss estimates than similar projects that are not compliant, it may 
allocate its own lower risk weighting to the relevant risk component when 
financing these projects. This could mean that it could offer more 
competitive pricing for Equator Principles-compliant projects. 

Where banks have insufficiently developed internal risk assessment 
procedures to satisfy fully the entry criteria for the IRB approach, they will 
be obliged to follow a supervisory category for risk weighting for project 
finance. The supervisory categories are based upon certain ‘slotting’ criteria 
that rate the exposure of a project finance transaction to various grades of 
risk (such as political and legal environment, including government 
support). It will be interesting to see whether banking supervisors will treat 
compliance with the Equator Principles as contributing towards a higher 
supervisory rating grade (and thus a reduced risk weighting) than non-
compliant projects because compliance mitigates political risk.  
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The main reasons advanced by non-Equator Banks for not adopting the 
Principles were: 

 scepticism; 

 necessary internal systems not in place; 

 similar procedures already in place; 

 increase market share; 

 fear of contagion; and 

 review of Safeguard Policies. 

The perception of Equator Banks is that NGOs focus on the Equator 
Principles to the exclusion of non-Equator Banks with less developed social 
and environmental polices. This, they argue, compares to a teacher marking 
a pupil’s report card ‘could do better’ while ignoring completely that most 
of the pupils in the school are truants. In these circumstances, it is 
reasonable for Equator Banks to ask, as did Sandra Odendahl, Senior 
Manager of Environment Risk Management at the Royal Bank of Canada, 
what NGOs are doing about the banks that remain in the shadows, have not 
signed the Equator Principles and do not have as strong environmental or 
social policies as the Equator Banks89. 

On the other hand, some organisations such as BankTrack argue that it and 
others have spread their net more widely. CRBM90, for example, focuses on 
Banca Intesa, and in the US, BankTrack has focused on JPMorgan Chase 
(which only recently became and Equator Bank) and others, while Netwerk 
Vlaanderen has targeted Belgian banks such as Fortis. It is therefore not 
entirely true to say that NGOs focus only on Equator Banks. Nonetheless, 
keeping a sharp eye on the Equator Banks, as BankTrack admits, does 
‘make sense’ as they cover over 80 per cent of the project finance market. 

Given the perceived advantages of adopting the Equator Principles claimed 
by the Equator Banks, why have a number of major banks, such as Lloyds 
TSB (which is widely recognised to be among those banks with the most 
advanced environmental credit risk assessment systems and procedures)91, 
Deutsche Bank, Bank of Scotland, Société Générale and BNP Paribas (the  

SR= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=

==================================================================
89 Ethical Corporation Online, 2 May 2004. 
90 Campagna per la riforma della Banca Mondiale. 
91 F&C Asset Management, A benchmarking study: environmental credit risk 

factors in the pan-European banking sector, September 2002. 



=oÉ~ëçåë=Ñçê=ëí~óáåÖ=çìí=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=êÉÖáãÉ=
EÅçåíáåìÉÇF=

last three are recognised as having leading project finance practices), not 
adopted the Equator Principles? 

The reluctance of these banks to adopt the Equator Principles, we would 
suggest, is not necessarily attributable to any lack of concern on their part 
about environmental or human rights issues, but to more sophisticated 
doubts that they share to a greater or lesser extent about the value of the 
Equator Principles process. The motivation of some (at least) of the non-
Equator Banks in not adopting the Equator Principles may be usefully 
compared to the motives attributed by NGOs to ‘the PR Equator Banks’ 
(those Equator Banks which have adopted the Equator Principles but are 
alleged to have done little more than emblazon the Equator Principles on 
their websites92). 

A number of plausible reasons for staying out of the Equator Principles 
group were advanced in answers to the survey. The main reasons given by 
non-Equator Banks for not adopting the Equator Principles (see list above) 
are subject to the same caveats as the list of reasons for the Equator Banks 
adopting the Equator Principles. The list of key reasons for not adopting the 
Equator Banks could have been much longer, but those listed above are the 
core reasons given. Other reasons given included the high cost of 
implementation. 

pÅÉéíáÅáëã=
Some non-Equator Banks expressed scepticism about the true value of the 
Equator Principles and whether the Equator Banks had in fact the capacity 
to implement them. If the Equator Principles are seen by sceptics as ‘not 
being worth the paper they are written on’ or if the Equator Banks 
themselves see them as merely ‘business as usual’ rather than a radical 
reform, then promoting the Equator Principles as a new or important 
development may be regarded as disingenuous or dishonest. For the non-
Equator Banks, however, it is equally clear that the Equator Banks are 
viewed as having provided NGOs and stakeholders with a convenient and 
useful diversion. The Equator Principles give stakeholders and NGOs a 
larger target to aim at, while the non-Equator Banks are left relatively 
undisturbed and undetected below the NGO radar. However, as stated 
above, this is a view with which BankTrack takes issue, at least as a bold 
statement of fact if not a question of strategy. 
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Whereas some of the Equator Banks, such as Citigroup and WestLB, used 
adoption of the Equator Principles as a driver for internal changes in bank 
policies and procedures, a number of non-Equator Banks are more cautious 
in their approach and are trying to get internal procedures and policies in 
place before adopting the Equator Principles. This is driven in part by fear 
of being criticised for hypocrisy if they fail to deliver what the Equator 
Principles promise. This was the case for Bank of Scotland (a leading 
project finance bank that comes 11th in the Global Mandated Arrangers 
League Table 200493 but which has not adopted the Equator Principles), 
which did not wish to be regarded as hypocritical or indulging in 
‘greenwash’ by adopting the Equator Principles until there was a degree of 
confidence that it could adhere to them. 

páãáä~ê=éêçÅÉÇìêÉë=~äêÉ~Çó=áå=éä~ÅÉ=
Újçëí=çÑ=çìê=éêçàÉÅí=Ñáå~åÅáåÖ=Ñçê=ÇÉîÉäçéáåÖ=ÅçìåíêáÉë=í~âÉë=íÜÉ=Ñçêã=çÑ=~=
ÅçJÑáå~åÅáåÖ=~äçåÖëáÇÉ=~=äç~å=Ñêçã=íÜÉ=g_f`=VQK=g_f`Ûë=çïå=ëí~åÇ~êÇë=ÉåëìêÉ=
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fåíÉêå~íáçå~ä=g~é~åÉëÉ=Ä~åâÉêVR

 
Only one Japanese bank, Mizuho, has adopted the Equator Principles, 
notwithstanding the importance of Japanese banks in the project finance 
market, particularly in developing countries. A reason for this given during 
the survey is that Japan Bank for International Co-operation (JBIC) has its 
own Guidelines for Confirmation of Environmental and Social 
Considerations (April 2002). It may be that some Japanese banks feel that 
the JBIC guidelines are as adequate as the Equator Principles as they cover 
the same issues, albeit in a different way or that there is a question of 
loyalty to JBIC, which has been at the forefront of promoting social and 
environmental responsibility in banking in developing countries.  
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It was not clear whether Japanese banks, when lending on an uncovered 
basis (ie where JBIC is not involved), continued to apply the JBIC 
guidelines. If they do, presumably this position may change as and when 
the Equator Principles become a truly global industry standard. If they do 
not, it will be interesting to see what the Japanese banks do. 

fåÅêÉ~ëÉ=ã~êâÉí=ëÜ~êÉ=
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_~åâqê~ÅâVS

 
While some NGOs have commented that there is an opportunity for non-
Equator Banks to win business from sponsors, our survey revealed no hard 
evidence that this practice is widespread or even frequent. In practice, the 
international nature of the financial centres from which project financings 
are typically sourced would make this strategy impracticable except in the 
narrowest of circumstances where a project can be financed purely from a 
local financial market. 

cÉ~ê=çÑ=Åçåí~Öáçå=
Some banks are dissuaded from adopting the Equator Principles, as they 
fear that it is not possible to predict where it would all end. One Equator 
Bank suggested the reason for the absence of major French project finance 
banks was that they were very concerned that the Equator Principles carried 
a virus that in turn would infect other limbs of banking, such as export 
credit finance or general lending. The Equator Banks recognise that it 
would be good to have major project finance players like BNP Paribas and 
Société Générale on board, but think this fear means this is unlikely to 
happen until the outcome of the IFC review of Safeguard Policies is known 
and may not happen in the short to medium term. 
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BankTrack, June 2004. 
97 Principles, profits or just PR – triple P investments under the Principles, 

BankTrack, June 2004. 
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The IFC review is in many ways the key to the future success of the 
Equator Principles. It is not only the Equator Banks that are unhappy about 
the uncertainty surrounding the review of the IFC Safeguard Policies. Many 
Equator Banks and non-Equator Banks fear that the IFC review may lead to 
the adoption of vague, aspirational or, in particular, new standards, altering 
the Equator Principles accordingly. This, in turn, may lead to a situation 
where some Equator Banks could either choose to withdraw from the 
revised Equator Principles, as they did not originally subscribe to them, or 
agree to implement the Equator Principles at different levels, thus 
undermining the object of a level playing field. The concerns and 
difficulties surrounding the IFC review are discussed in more detail in the 
section below which discusses the scope of the Equator Principles. 
However, while at one time it appeared that these concerns would prevent 
non-Equator Banks from adopting the Equator Principles, the adoption of 
the Equator Principles by four additional Equator Banks in early to mid 
200598 has largely dispelled this fear. 

SV= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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JPMorgan Chase on 25 April 2005 and Manulife on 11 May 2005. 
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The matters most often mentioned in criticism of the scope of the Equator 
Principles were: 

 the restriction of the Equator Principles to project finance; 

 the $50m financial threshold; 

 the potentially harmful impact of the IFC review on the nascent 
Equator Principles and an associated risk of schism between the 
Equator Banks; and 

 rumours that banks and sponsors were colluding to circumvent the 
requirements of the Equator Principles. 

mêçàÉÅí=Ñáå~åÅÉ=çåäó=
ÚmÉêÜ~éë=çåÉ=çÑ=íÜÉ=mêáåÅáéäÉëÛ=ÖêÉ~íÉëí=ïÉ~âåÉëëÉë=áë=íÜ~í=íÜÉ=ëÅçéÉ=áë=
äáãáíÉÇ=íç=éêçàÉÅí=Ñáå~åÅÉK=qÜÉ=~ãÄáí=ëÜçìäÇ=ÉñíÉåÇ=~Åêçëë=íÜÉ=Äç~êÇ=çÑ=
Ñáå~åÅáåÖ=~ÅíáîáíáÉëK=tÜáäÉ=éêçàÉÅí=Ñáå~åÅÉ=ã~ó=Ü~îÉ=íÜÉ=ÄáÖÖÉëí=ëáåÖäÉ=
áãé~ÅíI=íÜÉ=Åìãìä~íáîÉ=ÉÑÑÉÅí=çÑ=Ñáå~åÅáåÖ=ëÜçìäÇ=åçí=ÄÉ=ÇáëêÉÖ~êÇÉÇKÛ=

gìëíáå=pãáíÜ=C=iáë~=mäáí=VV

 
The most obvious limitation of the Equator Principles is that they are 
limited to project finance. There are good reasons for applying the Equator 
Principles to project finance. Repayments under financing arrangements in 
project finance transactions are dependent on good project performance. 
Banks therefore have a greater influence on the structuring of such projects. 
Consequently, the loan documentation includes covenants, events of default 
and enforcement powers that give them much more control over the 
business of the borrower than is the case for other types of lending 
transaction. These covenants, events of default and enforcement powers 
allow the banks to exert sufficient influence over projects to satisfy 
themselves that standards such as the Equator Principles are being adhered 
to. Other methods of finance, such as internal funding by sponsors and 
general corporate lending are widely used to finance projects, but these 
methods of financing do not provide the opportunities for assessment, 
monitoring and control by lenders that project finance makes available. 
They may however be subject to other EA requirements because of, for 
example, national law. 

The Equator Banks have justified the limitation of the Equator Principles to 
the project finance market on various grounds: 

==================================================================
99 Business Day, South Africa, 14 July 2003. 
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 the Equator Banks were responding directly to specific criticism of 
funding of allegedly unsustainable, large-scale projects, such as Three 
Gorges Dam, the OCP Ecuador Pipeline and the BTC Pipeline;  

 the Equator Banks simply had to start somewhere. Project finance was 
an obvious starting place, not only because of the criticism levelled at 
project funding but also because, as a relatively discrete area, it could 
be used as a test-bed for socially responsible banking; 

 due to the limited recourse nature of project financing, banks are far 
more aware of the detail of the projects they are asked to finance, 
which makes implementing the requirements of the Equator Principles 
easier; and  

 the limitation was seen by a number of Equator Banks as a milestone 
rather than a final destination. A number of Equator Banks have now 
applied the Equator Principles to other areas of banking activity or have 
adopted an ‘Equator-Lite’ approach to other forms of lending or have 
applied policies which are more stringent than the Equator Principles to 
some activities.  

The forestry policies of ABN AMRO and HSBC; Barclays’ general 
commitment to ‘follow the money’ (as evidenced by the application of the 
Equator Principles to general lending on the Karahnjukar hydro project in 
Iceland); and the wider emphasis on sustainability in lending placed by 
ABN AMRO, Bank of America, Citigroup, JPMorgan Chase and WestLB 
each illustrate this tendency to apply the Equator Principles to other areas. 
However, leading Equator Banks such as Barclays are concerned that by 
seeking to stretch the Equator Principles too far beyond project finance, 
their credibility may snap. Against this argument is Scott Wilson’s view 
that the current limited application of the Equator Principles reduces the 
ability of lenders to properly consider the effects of developments funded 
by other means of finance in extremely sensitive locations, a point perhaps 
underlined by Barclays’ experience on the Karahnjukar Dam in Iceland. 

qÜÉ=ARMã=íÜêÉëÜçäÇ=
ÚqÜÉ=mêáåÅáéäÉë=~ééäó=çåäó=íç=éêçàÉÅíë=ïÜáÅÜ=Åçëí=ARMã=çê=ãçêÉK=qÜÉ=
èìÉëíáçå=åçï=~êáëÉëW=eçï=ã~åó=éêçàÉÅíë=Ñ~ää=ÄÉäçï=ARMã=~åÇ=ïÜ~í=~Äçìí=
íÜÉã\=^ÅÅçêÇáåÖ=íç=íÜÉ=fc`I=~=Åìí=çÑÑ=éçáåí=~åÇ=ëçãÉ=äÉîÉä=çÑ=ã~íÉêá~äáíó=
~êÉ=åÉÅÉëë~êóK=jçëí=çÑ=íÜÉ=ëÉåëáíáîÉ=éêçàÉÅí=ÇÉîÉäçéãÉåíë=áåîçäîÉ=ãìÅÜ=
ä~êÖÉê=ëìãëK=tÜáäÉ=íÜÉ=äÉ~ÖìÉ=í~ÄäÉë=Ñçê=éêçàÉÅí=äç~åë=Çç=åçí=åÉÅÉëë~êáäó=
êÉÅçêÇ=~ää=ëã~ää=éêçàÉÅí=äç~åëI=íÜÉó=áåÇáÅ~íÉ=íÜ~í=éêçàÉÅíë=ÅçëíáåÖ=äÉëë=íÜ~å=
ARMã=êÉéêÉëÉåí=çåäó=P=éÉê=ÅÉåí=çÑ=íÜÉ=ã~êâÉíKÛ==

qÜÉ=eáåÇìI=gìäó=ORI=OMMP=
 
The Equator Principles only apply to projects with a total capital cost of  
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$50m or more. The $50m threshold was a concession made to a number of 
Equator Banks to encourage them to adopt the Equator Principles, but the 
threshold requirement attracts criticism because projects below the 
threshold may seriously or irreparably damage the environment or present 
social and cultural risks. The limitation is said to be particularly damaging 
to developing countries where the capital costs of quite significant projects 
may be less than $50m and local laws may not require stringent 
environmental and social impact assessment. A notable example is provided 
by the Kainantu Gold Project in Papua New Guinea, which received harsh 
public criticism for its adverse social and environmental impacts but fell 
below the threshold: the loan amounting to $30m and project costs to $40m. 
However, against this view, a number of participants mentioned that they 
did not think that the $50m threshold was important but instead the Equator 
Banks should develop specific policies to deal with project development in 
countries that are particularly vulnerable such as Sudan, Angola, 
Zimbabwe, Indonesia and Myanmar. 

A number of banks indicated that they were not interested in becoming 
involved in projects below this threshold. They feel their investment and the 
cost to a sponsor of carrying out an Equator Principles-compliant 
environmental and social impact assessment would not be commercially 
viable at this level. Indeed, it was said that this could force a sharp increase 
in the upfront costs to comply with the Equator Principles, leaving the 
sponsors to seek alternative forms of financing, which would undermine the 
objectives of the Equator Principles.  

Another issue relating to the $50m threshold is the possibility of sponsors 
and banks agreeing to ‘salami-slice’ projects100 so that each part of the 
project falls below the $50m threshold. For many banks, however, this 
clearly is impractical and simply does not make financial sense. It is 
doubtful whether many of the Equator Banks would have any interest in 
this threshold circumvention device, although that is not to say that we have 
evidence that it is not used. 

It could be argued that, if the Equator Banks do not want to form part of the 
bottom end of the project finance market, they should either formally 
withdraw from it or do away with the financial threshold to remove the risk 
of potential social and environmental abuses. This view, however, ignores 
the fact that banks have ongoing relationships with clients who may seek 
smaller loans for projects from time to time and that banks arduously seek 
to protect and enhance their client networks. Nonetheless, the $50m  

TO= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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project. 
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threshold does mean that a number of projects with worrying social and 
environmental effects are not subject to the Equator Principles.  

Whatever the merits of any case, we were informed that the threshold is 
being quietly abandoned by a number of Equator Banks. ABN AMRO, for 
example, has dropped the threshold from its mining policy on the basis that 
it was difficult to justify this restriction to NGOs (among others). JPMorgan 
Chase has reduced the $50m threshold to $10m and Citigroup has extended 
Equator-like categorisation to equity and underwriting transactions (outside 
project finance) where the use of the proceeds is unknown. Against this 
trend, one major Equator Bank suggested that most projects that have 
serious environmental and social impacts are large ones and, from a process 
point of view, there needs to be a cut-off point to avoid small loans being 
swamped in unnecessary procedural problems. However, it was also 
pointed out by the same Equator Bank that in practice, a sophisticated bank 
would apply an Equator Principles-like process to small loans that raise 
Equator Principles issues. 

fc`=êÉîáÉï=
The scope of the Equator Principles as a direct consequence of the IFC 
review is now the subject of a major re-examination. The IFC embarked on 
an integrated review of its Safeguard Policies, its Policy on Disclosure of 
Information and its Environmental, Health & Safety (EHS) Guidelines with 
a view to comprehensively updating them, including stakeholder 
consultation and expert input. The revised policies should be presented to 
IFC’s management and Board for approval in autumn of 2005. 

There is general concern among the Equator Banks, not only about the 
review process, but also about the lack of information to enable them to 
assess the merits of the proposed reforms. Some Equator Banks may be 
forgiven for expressing surprise that the IFC should suggest such far-
reaching reforms so soon after negotiating the Equator Principles with them 
(although one Equator Bank conceded that it was aware that a policy review 
by the IFC was a real prospect when it adopted the Equator Principles and 
by the time of launch of Equator Principles, it was clear the a review would 
take place). 

Other Equator Banks, while acknowledging that the IFC policies and 
guidelines were always part of the Equator Principles, are concerned that 
the review is taking place so soon after adoption of the Equator Principles 
and feel that reform is premature and unhelpful. Yet another group of 
Equator Banks do not object to review of the IFC policy, but argue that they 
do not have sufficient information to participate constructively in 
negotiations or consultation with the IFC. 

TP= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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Partly in response to requests from NGOs, 17 financial institutions met 
representatives of IFC in New York on 7 December 2004 in the second 
consultation on the IFC review. The financial institutions requested the IFC 
to extend the timetable for the review by at least six months from the 
original 17 December 2004 deadline for Phase I of the Public Consultation 
and Comment Period. This was to ensure all stakeholders, including the 
financial institutions that have adopted the Equator Principles, had adequate 
time for full consideration of the implications of the proposed new policies. 
The institutions took the view that it was difficult to understand fully the 
proposed new policies, known as Performance Standards, without the 
interpretation notes that had not been released. They stated that it is critical 
to ensure that there is sufficient time to develop a set of Performance 
Standards that are broadly accepted and appropriate to stand the test of 
time. 16 Equator Banks met with representatives of IFC in Paris on  
20 April 2005. The Equator Banks discussed their comments on the 
proposed Performance Standards that are intended to replace the Safeguard 
Policies and the IFC has embarked on a redrafting of the Performance 
Standards.  

The Performance Standards may, when finalised, require the revision of the 
Equator Principles and financial institutions expressed the need for their 
own consultation process with their stakeholders on the revised Equator 
Principles before the new principles are implemented101. 

It is suggested by participants in our survey, including NGOs, Equator 
Banks and a number of sponsors, that the IFC review may cause a schism 
between the Equator Banks. While some of them may accept the 
Performance Standards, particularly if the IFC takes on board the views of 
the Equator Banks lobby, other Equator Banks may seek to draw the line at 
the IFC Safeguard Policies as they existed at the date on which the bank in 
question adopted the Equator Principles. This is partly because of the 
different purposes served by the IFC Safeguard Policies and the Equator 
Principles. While IFC and World Bank lending is limited to emerging 
markets, Equator Bank lending is far more widespread. The changes to 
Safeguard Policies that are valid for protecting fragile environments where 
local laws and law enforcement capabilities are weak may not be equally 
valid – or, indeed, necessary– in jurisdictions which have adequate legal 
and enforcement frameworks for tackling environmental and social 
impacts. This is why the Equator Principles only require that the Safeguard 
Polices are applied in developing not developed countries.  
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The differences and difficulties in negotiating and drafting the Equator 
Principles in 2003 will no doubt re-emerge, unless consensus develops 
among the Equator Banks concerning the proposed changes to policy.  

Avoidance of schism is a challenge that the IFC and Equator Banks have 
faced since 2003 but it will become more daunting as they go forward. 
Alternatively, Equator Banks may begin to select Performance Standards 
they choose to apply and in what circumstances they may require additional 
assurances from sponsors. 

Nonetheless, if there is a schism between the Equator Banks, the impact and 
value of the Equator Principles may be damaged beyond repair.  

On a more positive note, it is hoped that the IFC review will bring about 
more explicit and practical standards. This would level the playing field by 
reducing the scope for different interpretation of the Equator Principles by 
the Equator Banks. Vagueness is a particular issue in relation to social 
issues given the paucity of international best practice and lack of existing 
standards. As such, the IFC review could lead to significant improvements 
in this area. 

A more fundamental issue is whether the Equator Principles should be 
decoupled from IFC policy altogether. This may seem heretical as the 
ability to found the Equator Principles on available IFC policy has been the 
bedrock of the success of the Equator Principles in some ways. Yet, it must 
now be asked if arguably IFC policy is not appropriate for the Equator 
Banks and, in fact, prevents development of more bespoke policies. 

`áêÅìãîÉåíáçå=çÑ=bèì~íçê=mêáåÅáéäÉë=êÉèìáêÉãÉåíë=
Our research does not confirm that banks and sponsors have on occasion 
sought to circumvent the requirements of the Equator Principles. On the 
other hand, some questionable practices that have been reported to us as 
part of ‘coffee house gossip’ include the following: 

 sponsors suggesting to banks that they will self-finance the project 
from general borrowing, take the NGO and stakeholder flak for the 
banks, and later re-finance with the banks (because the Equator 
Principles do not apply to re-financing of existing projects or general 
borrowing); 

 non-Equator Banks holding out to sponsors that there are advantages of 
banking with them, as this will avoid the formal requirements of 
Equator Principles assessment; and 

 sponsors changing the source of financing to the capital markets or 
other forms of finance to avoid the Equator Principles. 
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Examples of borrowers circumventing environmental and social standards 
in the past were passed on to us in the course of our survey but we have not 
been given proof of such activities. It must be said that the majority of 
banks and sponsors were sceptical about the occurrence or the effectiveness 
of such practices, because of the dominant position of the Equator Banks in 
the project finance and other markets. In addition, sponsors who cut 
themselves off from about 80 per cent of the project finance market by 
adopting such means were seen as foolish and such behaviour therefore was 
unlikely to be common practice among banks and sponsors. 

TS= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=



=^ï~êÉåÉëë=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë
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ïçêäÇI=ãáëí~âÉë=çÑíÉå=Ü~ééÉåK=pç=íÜÉêÉ=áë=~=ÖÉåÉê~ä=ä~Åâ=çÑ=~ï~êÉåÉëë=çÑ=
íÜÉ=ëìÄëí~åÅÉ=çÑ=íÜÉ=mêáåÅáéäÉëI=íÜçìÖÜ=åçí=íÜÉ=íáíäÉKÛ=

^å=ÉåîáêçåãÉåí~ä=Åçåëìäí~åí=
 
Other examples of general ignorance within Equator Banks and non-
Equator Banks of the Equator Principles have included beliefs that they 
were the ‘Curator Principles’ rather than Equator Principles and that the 
Equator Principles apply only to: 

 ‘developing’ countries, such as Australia; 

 onshore projects; and 

 the Equatorial regions102. 

Banks are not alone in their ignorance of the Equator Principles. 
Remarkably, leading finance and environmental lawyers, some NGOs 
(though all campaigners working on projects now appear to be aware of the 
Equator Principles) and rating agencies also did not know the Equator 
Principles existed or knew little more than the name or that they existed. 

With the notable exception of specialist environmental risk and CSR 
advisers, we found that the general level of awareness of the Equator 
Principles among bankers and project finance and environmental lawyers 
was low. This was despite the fact that at the time of the survey, a series of 
articles on the Equator Principles appeared in legal and financial journals, 
written by us and by other law firms such as Sullivan & Cromwell and, to a 
lesser extent, Norton Rose. This tendency may decrease as more articles 
about the Equator Principles are published and seminars and training 
programmes are run.  

This low level of general awareness may be explained by the fact that the 
application of the Equator Principles is limited at present to project finance 
and by the very short period of time that has elapsed since they were 
adopted. Professor Bob Lee adds that it would also tend to suggest that if 
the Equator Principles amount only to ‘greenwash’ then attempts to 
demonstrate sound environmental credentials have been unsuccessful. 

==================================================================
102  Some participants have expressed doubts as to the authenticity of these 

comments but senior banking officers made each one directly to us. 
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s~åÖì~êÇ=çÑ=bèì~íçê=_~åâë=
ÚtÉ=~êÉ=ëÜ~êáåÖ=ÄÉëí=éê~ÅíáÅÉI=ïÜáÅÜ=áë=ìåìëì~äI=Äìí=íÜáë=áëåÛí=~å=~êÉ~=
ïÜÉêÉ=ïÉ=~êÉ=ÅçãéÉíáåÖKÛ==

oáÅÜ~êÇ=_ìêêÉííI=eÉ~Ç=çÑ=pìëí~áå~ÄäÉ=aÉîÉäçéãÉåí=_ìëáåÉëë=dêçìéI=^_k=^jol=
 
There are material disparities in the levels of resources devoted by the 
Equator Banks to Equator Principles issues.  

Our survey revealed (as confirmed by both NGOs and certain Equator 
Banks) that there is a vanguard of leading Equator Banks, in terms of their 
commitment to and development of the Equator Principles. This vanguard 
comprises ABN AMRO, Barclays, Citigroup and WestLB, which assumed 
responsibility voluntarily for drafting and negotiating the Equator 
Principles, and HSBC. These banks show the most commitment to the 
Equator Principles; they liaise with each other on a regular basis and are at 
the forefront of development of policies and procedures. 

Behind the vanguard follows a chasing pack of banks, which includes 
Royal Bank of Scotland, which has demonstrated very real commitment to 
the Equator Principles from the top down. Behind the chasing pack are 
some ‘solid citizens’ who, while not leading the way on the Equator 
Principles, nevertheless contribute fully to their development. 

There is, however, said to be a fourth group of Equator Banks about which 
less positive views are expressed by NGOs, socially responsible funds and 
even by some, but by no means all, of the Equator Banks and leading non-
Equator Banks. It is said that members of this group of ‘PR Equator Banks’ 
or ‘free riders’ do little project finance work or have done little more than 
put their adoption of the Equator Principles on their websites, free riding on 
the efforts of the other Equator Banks.  

It became clear during our survey that while the large majority of Equator 
Banks were fully committed (by attending all the Equator Banks’ meetings 
and the series of meetings held in 2004 with the IFC, NGOs and major 
sponsors and contributing fully to the development of Equator Banks’ 
policies and practices), a small minority of Equator Banks were perceived 
as not being prepared to do so.  

Steve Waygood of Insight Investment said that such ‘free riding’ could 
bring the Equator Principles and the Equator Banks into disrepute. He 
suggested that there is a need for the Equator Banks to redefine rules for 
membership and to require a minimum compliance and commitment from 
banks that adopt the Equator Principles. Waygood also observed that while 
it was quite common for a body like the Equator Banks to seek to achieve 
critical mass in the early stages of development by having open  
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membership, other bodies had later developed formal membership criteria. 
These included the UN Global Compact and the United Nations 
Environment Programme (UNEP), as well as other groups that had adopted 
marine and forestry standards.  

We were not able to establish whether this unwillingness to participate and 
contribute fully with the other Equator Banks was because the project 
finance market had been slow for the PR Equator Banks or whether there 
was some other reason for their relative lack of enthusiasm and 
commitment. However, the clear enthusiasm and commitment of a body 
like BankTrack to participate in Equator Principles meetings 
notwithstanding its relative lack of means compared to the Equator Banks, 
does speak volumes about the efforts of ‘free riders’. 

o~áëáåÖ=~ï~êÉåÉëë=ïáíÜáå=íÜÉ=bèì~íçê=_~åâë=
Despite some ignorance of the Equator Principles and what they stand for, 
the Equator Banks have made an impressive effort in raising awareness 
among their staff and, through that effort, in bringing the bankers working 
in project finance and other areas of banking to a more informed 
perspective on the impact of their activities in social and environmental 
terms. 

o~áëáåÖ=~ï~êÉåÉëë=~åÇ=íê~áåáåÖ==
Training by Sustainable Finance103 comprises three course models tailored 
to the needs of the banks and professionals in the banks responsible for 
implementation of the Equator Principles. Sustainable Finance runs two 
modules104 for the IFC: 

 a short, half-day course for bankers whose awareness needs to be raised 
on risks and issues and how the process works, but who will not be 
responsible for day-to-day implementation; and 

 a two-day course geared to project finance professionals to provide 
them with tools to identify risks, categorise projects, apply the policies 
and procedures and to implement monitoring measures. Interactive case 
studies use the banks’ own projects. 

 

TV= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=

==================================================================
103 Sustainable Finance was established in 2003 to provide training, 

consultancy and decision-making support in environmental and social risk 
management to the financial sector. Its consultants – among them, notably, 
Glen Armstrong and Leo Johnson – have trained a number of project 
finance staff as well as won a number of IFC corporate support awards for 
their work on the Equator Principles – www.sustainablefinance.co.uk. 

104 www.sustainablefinance.com. 

http://www.sustainable/
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In addition, a five-day masterclass that provides in-depth knowledge and 
application for professional gatekeepers has been developed but not yet run. 

Sustainable Finance, which is headed by Glen Armstrong and Leo Johnson, 
had trained over 900 banking professionals from 17 major banks on issues 
related to the Equator Principles by May 2005.  

Even if one assumes that Sustainable Finance has cornered the market, the 
training of this number of senior and other banking officers (including 
several global heads of practice areas) is plainly very impressive.  

Banco Itaú, one of many banks that have participated in the training 
programme run by Sustainable Finance, reports that 50 employees from 
both Banco Itaú and Banco Itaú BBA participated in a two-day workshop. 
The participants were selected based on their involvement with the key 
Equator Principles issue areas, and therefore included representatives of 
credit, legal, project finance, commercial and mergers and acquisitions 
departments. The workshop embraced several topics to which the Equator 
Principles are of relevance (namely, improved credit risk, improved return 
and overall improvement in the perceived risk); the advantages and 
disadvantages of the Equator Principles; environmental and social risk 
screening; dealing with sponsor resistance; and evolution of best practice. 
Banco Itaú intends to hold similar workshops every year for the foreseeable 
future in order to ensure adequate training at all levels of banking 
personnel. 

HSBC also reports extensive Equator Principles training. As part of 
implementing the Equator Principles, which HSBC adopted in September 
2003, all teams globally involved in financing projects – 155 managers and 
24 senior executives – underwent special training during 2004, with courses 
delivered in London, New York and Hong Kong. HSBC will be 
undertaking further awareness training in 2005, covering non-project 
finance teams in their corporate and institutional banking departments who 
are involved in sectors where environmental factors are a consideration. 
BankTrack accepts that by May 2003, 365 professionals at 13 Equator 
Banks had attended IFC courses, but admits that it had no knowledge of 
what was being done at grassroots level. 

Although Sustainable Finance has provided direct training to Equator 
Banks, this is not the end of the story. A number of Equator Banks (such as 
HSBC) have bought and run the self-standing training programme devised 
by the IFC to train other bankers and lawyers in project finance, corporate 
finance and export credit finance in the application, interpretation and 
implementation of the Equator Principles. Usually the training begins with 
senior people such as specialists and frontline bankers, reflecting how the 
Equator Principles are being driven from the top. A number of banks have  

UM= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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emphasised the need to ensure that the frontline bankers are committed and 
knowledgeable, as it is they who will retain responsibility for supervising 
and monitoring the project on behalf of the bank. In the future, some 
Equator Banks are committed to providing all relevant staff with online 
training on the Equator Principles. 

However, some disparity exists in the approach banks have adopted in 
training staff about the Equator Principles. Some have trained only a few 
key staff members (externally by the IFC or Sustainable Finance); others 
have taken training to the bank’s frontline troops. For example, by the end 
of 2003, Citigroup had trained 100 project finance bankers whose business 
is most impacted by the Equator Principles, as well as training 375 risk 
management and marketing personnel, and new analysts and associates. 
Calyon, too, invested heavily in an extensive training scheme involving the 
IFC. 120 individuals worldwide had been trained by October 2004105.  

However, a distinction must also be drawn between general awareness 
raising, and training. While increasing levels of awareness among those 
involved in project finance might be achieved more easily, functional 
training should be included on banks’ long-term agenda106. Furthermore, 
some social and environmental consultants have suggested that although 
training has been rolled out at the majority of banks, it is apparent that only 
selected members of staff have been trained, and not always the most 
appropriate ones. 

Although the internal divisions in banks for deal evaluation, assessment of 
credit and environmental risk differ, there was a clear consensus that the 
project finance dealmakers had to be trained. The Equator Principles had to 
be embedded in the minds of people who manage projects, rather than 
being the exclusive reserve of environmentalists or risk assessment 
committees whose function was divorced from project finance. A number 
of banks had also begun the process of spinning out the Equator Principles 
in other areas, such as export credit and commodity finance. 

oÉÅêìáíãÉåí=
Part of the effort Equator Banks have put into implementing and raising 
awareness of the Equator Principles is reflected in recruitment. Not all 
banks started from the same position, as some had already developed 
significant in-house expertise and resources on risk assessment, at least for  

UN= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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105 ‘Putting Principles into practice’, Environmental Finance, June 2004. 
106 Note, for example, the following comments by those who received training 

(from www.sustainablefinance.co.uk/quotes.htm): ‘First class knowledge 
of the Equator Principles and the bank’; ‘Brought the material alive and 
forced me to re-think environmental risk’.
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the environmental as opposed to the social risk. They achieved this both 
through internal and external recruitment. According to Glen Armstrong, 
for example, ‘some banks have chosen to recruit external specialists with 
specific expertise, others have felt that an understanding of the bank is 
paramount and have therefore diverted existing personnel’. 

Some banks allocate responsibility to only two to three people. We are 
aware of only one bank (Citigroup) that has recruited a senior expert on the 
Equator Principles and project assessment from the IFC to lead its team on 
social impact issues. In general, however, Equator Banks have not recruited 
many people from bodies (such as the IFC, Export Credit Agencies, public 
bodies or the European Bank for Reconstruction and Development 
(EBRD)) who could supply the requisite expertise. 

`ÜççëáåÖ=Åçåëìäí~åíë=~åÇ=éêçÑÉëëáçå~ä=~ÇîáëÉêë=
Ú_~åâë=Ü~îÉ=äáãáíÉÇ=ÉñéÉêáÉåÅÉ=áå=ãçåáíçêáåÖ=ÉåîáêçåãÉåí~ä=~åÇ=ëçÅá~ä=
Åçãéäá~åÅÉ=~åÇ=ïáää=êÉäó=çå=çìíëáÇÉ=ÉñéÉêíëK=dÉííáåÖ=ÜáÖÜ=èì~äáíóI=
ÅçåëáëíÉåí=~åÇ=áåÇÉéÉåÇÉåí=~ÇîáÅÉ=ïáää=ÄÉ=çåÉ=çÑ=íÜÉ=ã~àçê=ÅÜ~ääÉåÖÉë=Ñçê=
íÜÉ=Ä~åâë=~åÇ=Ñçê=ÄçêêçïÉêëKÛ=

m~ìä=jáíÅÜÉääI=pÉÅêÉí~êó=dÉåÉê~äI=f`jjNMT

 
Some mature sponsors have a good record of carrying out difficult projects 
in an environmentally and socially responsible manner. Over many years, 
mature sponsors have become aware of the unpalatable truth that you get 
what you pay for in terms of quality. Mature sponsors and other repeat 
players, such as lenders and public bodies, therefore try to surround 
themselves with the best, not necessarily the cheapest, advisers. 

There are a number of national and international engineering and 
environmental consultants and law firms which have worked closely with 
sponsors and banks on project design and construction over a number of 
years and have established a good track record as advisers of choice on 
major project work. Some banks are very aware which advisers are the best 
experts to engage to deal with engineering, environmental and legal 
matters. Not all banks, however, have that knowledge. 

Equally, whereas it is sometimes possible to have a one-stop shop 
consultancy, major projects tend to require a number of discrete and diverse 
skills. Best practice is to have a team of consultants reporting to a project 
manager who has a proven record in running teams of experts and who can 
take an overview of trade-offs between economic, environmental and social  

==================================================================
107 As cited in S. Lazarus’ ‘A Matter of Principle’, Project Finance Magazine, 

3 March 2004. 
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benefits and disadvantages and decide whether any such trade-off is 
justifiable or supportable. 

There was uniform concern over social impact assessment, in spite of the 
fact that bilateral and multilateral lenders and public bodies have been 
carrying out such assessments for some time. Even more markedly than in 
the field of environmental impacts, there does not seem to be awareness 
among the banks of the existence of a body of experts, knowledge of social 
science, agreed methodology or common approach as is evident in EA 
where there is 30 years of project-related experience and evaluation of the 
assessment process. 

m~åÉäë=çÑ=ÉñéÉêíë=
ÚqÜÉêÉ=áë=~=ïáÇÉ=î~êáÉíó=çÑ=ÉñéÉêáÉåÅÉ=áå=íÜÉ=bèì~íçê=_~åâë=áå=ÇÉ~äáåÖ=ïáíÜ=
íÜÉ=mêáåÅáéäÉëK=pçãÉ=êÉëçìêÅÉë=~êÉ=ÄÉííÉê=íÜ~å=çíÜÉêëK=^åÇ=ìëì~ääó=íÜÉó=ìëÉ=
çåÉJëíçé=ëçäìíáçåëK=pç=áíÛë=ïçêêóáåÖ=íç=ëÉÉ=íÜ~í=ëçãÉ=Ä~åâë=ÇçåÛí=Ü~îÉ=
é~åÉäë=çÑ=ÉñéÉêíëKÛ=

iÉ~ÇáåÖ=íÉÅÜåáÅ~ä=ÉñéÉêí=
 

ÚqÜÉêÉ=áë=~=åÉÉÇ=Ñçê=ÉñíÉêå~ä=é~åÉäë=íç=ÄÉ=ã~ÇÉ=ìé=çÑ=êÉ~ä=ÉñéÉêíë=~åÇ=åçí=
àìëí=íÜÉ=ÑçêãÉê=ÖêÉ~í=~åÇ=ÖççÇK=qÜÉêÉ=áë=äÉëë=åÉÉÇ=Ñçê=êÉíáêÉÇ=~ãÄ~ëë~Ççêë=
íÜ~å=Ñçê=âåçïäÉÇÖÉ~ÄäÉ=éêçÑÉëëáçå~äëKÛ=

píÉîÉ=t~óÖççÇI=fåëáÖÜí=fåîÉëíãÉåí=
 
As indicated, few Equator Banks have panels of experts or strong 
relationships with leaders in environmental and social impact risk 
assessment (including lawyers, social scientists, economists and 
environmental consultants). In fact, the most common request we received 
from participants during the survey was for a list of experts we could 
recommend to both Equator Banks and non-Equator Banks. There are a 
number of Equator Banks with adequate in-house expertise in some of the 
areas covered by the Equator Principles, but few suggested that they 
presently had sufficient expertise to provide complete coverage of all 
Equator Principles issues. 

The position is further complicated when the need to address social impacts 
is considered. Whereas environmental effects (the toxicity or bio-
accumulation of a certain pollutant, for example) are, broadly speaking, 
universally applicable, this is not true for social impacts. The almost infinite 
variety and complexity of human social structures may vary markedly from 
region to region and even from case to case. While it is sound practice to 
employ the same environmental consultant to consider groundwater 
contamination in a temperate zone for one project and in the tropics for 
another, there are real dangers in assuming that the social impact of a 
project on Australian aborigines is likely to be same as, or even  

UP= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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recognisably similar to, a comparable project on pastoral communities in 
semi-arid lands in west Asia. Some relatively well-established banks, for 
example, Barclays, have real in-house environmental assessment expertise 
and leading project finance practices, but have less well-developed 
expertise in the assessment of social impacts. Scott Wilson added that social 
experts will, for example, be aware that there is a huge range of expertise 
needed within the social science field and will therefore be able to identify 
the need for and source a particular person with the relevant expertise. Few 
in-house departments would be capable of this. 

As mentioned below, where the host state does not have an adequate legal 
regime for the protection of the environment or human rights, it is 
sometimes necessary to ‘import’ legal rules, usually those set out in an 
international treaty or generally agreed by a respected international 
organisation (such as the World Health Organisation (WHO) or the 
International Labour Organisation (ILO)). Where this is the case, care will 
need to be taken to appoint legal and technical advisers who are sufficiently 
familiar with the application and interpretation of these rules to enable them 
both to argue persuasively for their adoption, and also to assist the parties in 
tailoring their application to the project and the existing legal regime of the 
host state. 

In addition, some Equator Banks and sponsors, in our view at least, have 
made surprising choices when appointing external experts. For example, 
engineering firms (rather than environmental consultants, legal experts, 
anthropologists, social scientists and/or economists) appear to be charged 
with a wide range of tasks that are not wholly or partly within their field of 
expertise, qualification or knowledge. 

Consultants that we regard as very well established and experienced in their 
field of expertise had received surprisingly few instructions from Equator 
Banks on Equator Principles matters. A prominent technical expert reported 
to us in October 2004 that the leading global environmental consultancy for 
which he worked had received only one set of Equator Principles-related 
instructions since June 2003. 

Equally worrying was the discovery that some Equator Banks appear to 
take the view that they had discharged their obligations under the Equator 
Principles by merely accepting the findings of sponsors’ consultants. In 
some cases, that may be satisfactory, particularly if the sponsor is mature 
and the consultancy is blue chip. Otherwise, it is prudent for the Equator 
Banks to engage independent consultants to review the reports provided by 
the sponsor or the sponsor’s technical consultants or ensure a sufficient 
degree of control over the sponsors’ consultants and vetting of their results.  

 

UQ= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=



=̂ ï~êÉåÉëë=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=EÅçåíáåìÉÇF=

Further, Scott Wilson points out that the difficulties of organising 
consultation and participation of communities affected by projects should 
not be underestimated. Equator Banks should also be aware that there is a 
need for ongoing involvement of reputable consultants and that it may not 
be appropriate for projects to be handed over to local ‘advisors’ to monitor 
projects after, for example, financial close. The need for effective 
monitoring of the development and execution stages of projects is as 
important as the need for good due diligence prior to financial close in 
order to adequately protect lenders’ and sponsors’ reputational risk as well 
as the environmental and social needs of the project site.  

Given the breadth of issues to be addressed by the Equator Principles, 
Equator Banks and sponsors need to develop better knowledge of experts in 
their field, share views of experts and develop panels of experts. 

UR= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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ÚqÜÉ=áÇÉ~=íÜ~í=~ää=ÉÅçäçÖáÅ~ä=áãé~Åíë=~åÇ=~ëéÉÅíë=çÑ=~=Åçãé~åóÛë=áãé~Åíë=
~êÉ=ÄÉáåÖ=ã~å~ÖÉÇ=~ÇÉèì~íÉäó=íÜêçìÖÜ=óçìê=ÄçÖJëí~åÇ~êÇ=íê~Çáíáçå~ä=
ÉåîáêçåãÉåí~ä=ã~å~ÖÉãÉåí=ëóëíÉã=áë=ä~êÖÉäó=Ñä~ïÉÇKÛ=

fåëáÖÜí=fåîÉëíãÉåíNMU

 
The main project assessment issues that emerged from our survey were: 

 whether the Equator Banks in fact had the power to influence a major 
project given that generally the involvement of the banks in project 
development takes place at a fairly late stage; 

 whether any bank but an Equator Bank should carry out the role of the 
Environment Bank in assessing and monitoring the implementation of 
an Equator Principles project; 

 problems associated with categorising projects according to the Equator 
Principles criteria; 

 the scope and form of due diligence and the dependence of the Equator 
Banks on reports prepared by and for sponsors; 

 sponsor capacity; 

 the need for effective monitoring of projects and information handling; 
and 

 the challenge presented to the Equator Banks in assessing social issues. 

mçïÉê=çÑ=bèì~íçê=_~åâë=íç=ëÜ~éÉ=éêçàÉÅíë=
A problem for some projects is that the lending Equator Banks may not 
become involved until too late in the development of a project to influence 
fundamentals, such as the route of pipelines, roads or railways or the site 
selection of dams or airports. Where this is the case, it may be argued that 
the Equator Principles become window dressing or, at best, a device for 
dealing with political risk as the project can no longer in reality be subject 
to the rigours of a robust and objective social and environmental assessment 
in line with the requirements of the Equator Principles. 

A particular problem identified by the survey relates to multi-staged 
projects such as motorway projects, as discussed above in the section 
‘Negative findings’. Complications arise where the initial stages of the 
project have not been the subject of an Equator Principles review, but 
current or future stages are so assessed. These complications obviously 
stem from the recent adoption of the Equator Principles and the transitional  

==================================================================
108 Investor Responsibility Bulletin, Autumn 2003. 
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period before full Equator Principles implementation for all relevant 
projects. Inevitably, at this stage of development of the Equator Principles, 
Equator Banks have tended to be pragmatic in their approach to staged 
projects. At least as far as the future stages are concerned, the difficulty of 
financing and syndication without some sort of framework for social and 
environmental review means that sponsors will probably have to adhere 
more closely to the letter of the Equator Principles. However, doing so may 
well involve a detailed assessment or cursory examination of the 
cumulative impact of the various stages of the project, and any possibility 
of complying with the Equator Principles in the future may be restricted and 
changed by the historical background of the project. 

Similar difficulties may arise with projects that have been at the planning 
stage a long time before the adoption of the Equator Principles and cannot 
simply stop. We will see how this issue will be addressed in light of the 
Equator Principles. 

During our survey, it was made clear to us that a number of Equator Banks 
had decided not to participate in loan syndication of certain projects. This 
was not because the bank considered the environmental or social impacts of 
a project to be unacceptable, but simply because the bank felt that it did not 
have the resources or expertise to assess the project or type of project 
adequately in the time given to the bank by the sponsor or arranging bank to 
come to a conclusion. Other Equator Banks considered that, because of 
their greater resources or expertise in projects of a certain type, an adequate 
assessment of the project could be made in the time available.  

We regard these issues, however, as teething problems that will become 
less important or less difficult as sponsors accept that projects must be 
designed to comply with the requirements of the Equator Principles. 

The criticism by BankTrack that the Equator Principles did not lead to the 
cancellation or delay of certain projects may be seen in the light of the fact 
that there has been a necessary bedding down period for the Equator 
Principles and, during that period, it was not unreasonable for the Equator 
Banks to be more pragmatic in their assessment of projects than they will 
be once the Equator Principles are fully effective. Familiarity among the 
legal and technical advisers in the project finance arena, the Equator Banks 
argue, will help overcome this concern. Whatever the case, it is clear that 
BankTrack regards the ‘honeymoon period’ as over. 

UT= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=



=mêçàÉÅí=~ëëÉëëãÉåí=EÅçåíáåìÉÇF

tÜáÅÜ=Ä~åâ=ëÜçìäÇ=äÉ~Ç=íÜÉ=bèì~íçê=mêáåÅáéäÉë=ÇìÉ=ÇáäáÖÉåÅÉ\=
Ú^åó=Ä~åâ=àçáåáåÖ=~=äç~å=ëóåÇáÅ~íáçå=~êê~åÖÉÇ=Äó=~å=bèì~íçê=_~åâ=ïáää=ÄÉ=
ÄìóáåÖ=áåíç=ÇìÉ=ÇáäáÖÉåÅÉ=ÇçåÉ=~ÅÅçêÇáåÖ=íç=íÜÉ=mêáåÅáéäÉëK=tÉ=Å~åÛí=ÑçêÅÉ=
Ä~åâë=íç=~Ççéí=íÜÉãI=Äìí=íÜáåâ=íÜ~í=íÜÉ=mêáåÅáéäÉë=~êÉ=~=ìëÉÑìä=ï~ó=çÑ=
ÉåëìêáåÖ=íÜ~í=áåëíáíìíáçåë=Öç=íÜêçìÖÜ=íÜÉ=åÉÅÉëë~êó=ëíÉéëKÛ==

oáÅÜ~êÇ=_ìêêÉííI=eÉ~Ç=çÑ=pìëí~áå~ÄäÉ=aÉîÉäçéãÉåí=_ìëáåÉëë=dêçìéI=^_k=^jolNMV

 

ÚqÜÉ=áåíÉÖêáíó=çÑ=íÜÉ=båîáêçåãÉåí~ä=`êÉÇáí=oáëâ=^ëëÉëëãÉåí=çÑ=íÜÉ=äÉ~Ç=
Ä~åâ=áå=Å~ëÉë=çÑ=ëóåÇáÅ~íÉÇ=äç~åë=áë=~=ëáÖåáÑáÅ~åí=ïÉ~â=äáåâKÛ=

fpfpNNM

 
A critical question for banks arranging finance or joining a syndication is 
which of them should carry out the Technical Bank or Environment Bank 
function111, where the technical (including social and environmental) 
aspects of the project are assessed to determine the technical feasibility of 
the project from a construction and operational standpoint.  

We believe (notwithstanding the fact that non-Equator banks have 
performed their role in major projects, such as the BTC pipeline), that the 
appointment of an Equator Bank as the Technical or Environmental Bank is 
critical to the successful implementation of the Equator Principles as the 
reputation of all participating banks is dependent on the Environment Bank, 
both during the project assessment stage and during the constructional and 
operational stages of the project.  

Being appointed as the Environment Bank, we would argue, is not the same 
as any of the other roles (such as book runner or financial modelling bank), 
to which a bank may be appointed by other banks supporting a project. It is 
pivotal to the success of the project and to protecting the reputation of the 
banks supporting the project. Our argument is based on the following 
points. 

 The Environment Bank has an important role both before and after 
financial close. The Environment Bank will advise the other banks 
whether the Equator Principles have been complied with in all pre-
financial close matters. Equally, it will be the Environment Bank that 
monitors compliance with the EMP during the construction and 
operational phases of the project and assesses the information provided 
by the sponsors and consultants about the project. 

==================================================================
109 As cited in ‘Principled finance?’, Project Finance Magazine, June 2003. 
110 F&C Asset Management, A benchmarking study: environmental credit risk 

factors in the pan-European banking sector, September 2002. 
111 These terms are explained in Annex I. 
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 Whereas a bank doing financial modelling or looking at other technical 
aspects of a project may make mistakes, it is less likely that those 
mistakes will affect the reputation of the group of banks to the same 
extent as mistakes about whether a project complies with the Equator 
Principles. The reputation of the banks supporting the project is only as 
strong as the weakest link. Failure of the Environment Bank to report 
non-compliance to the other banks or a lax approach to assessments, 
compliance or reporting by the sponsors may result in damage to the 
reputation of all the banks, not only the Environment Bank. 

 In time, banks may be encouraged to subscribe to syndicated deals 
based on the strength of the Environment Bank. 

On this point, however, there is a division of opinion among lenders. Some 
Equator Banks feel strongly that it is inappropriate for a bank which has not 
committed itself to the Equator Principles to lead the Equator Principles due 
diligence. Other Equator Banks consider that to question the commitment 
of a non-Equator Bank in carrying out a thorough Equator Principles due 
diligence just because it has not committed itself to the Equator Principles 
is wrong. 

While there is something in the argument that there is nothing inherently 
wrong in a non-Equator Bank leading an Equator Principles due diligence, 
we would argue that it would look distinctly odd if Equator Banks were to 
delegate responsibility to a bank which has not adopted the Equator 
Principles to test compliance with the Equator Principles. If the Equator 
Principles aim to provide more robust projects and to protect the reputation 
of banks from public criticism by stakeholders, it is difficult to understand 
why Equator Banks, even if they had a veto or weighted voting rights, 
would concede the Environment Bank role to a bank which does not share 
their ambitions for, belief in, knowledge of or commitment to the Equator 
Principles. 

`~íÉÖçêáë~íáçå=çÑ=éêçàÉÅíë=
Crescencia Maurer of the World Resources Institute warned of 
‘categorisation creep’ where the banks, given the scope for subjectivity in 
categorisation, may be tempted to place projects in lower risk categories to 
reduce costs associated with carrying out social and environmental 
assessment112. 

Our own impression is that Equator Banks do not systematically downgrade 
projects in this way. We do accept, though, that the NGOs may have  

UV= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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grounds for suspicion and social and environmental consultants have 
certainly testified to overly ‘optimistic’ categorisation of projects. A 
possible explanation for the NGO belief that this practice of downgrading 
categorisation does occur is that many issues addressed by the Equator 
Principles involve some element of judgement as to which equally qualified 
leading professional advisers may legitimately hold different opinions, 
arising out of difficulties of interpretation or reaching a conclusion. 
However, a difference in professional opinion about project assessment or 
categorisation does not necessarily mean there was any degree of artificial 
manipulation of categorisation of the project in question. Furthermore, 
BankTrack observes that the IFC Compliance Advisor/Ombudsman’s 
review shows an alarming number of miscategorisations by IFC project 
staff. This does not prove that Equator Banks do the same but if the IFC’s 
experienced staff cannot apply its own policies properly then it is difficult 
to expect Equator Banks to be able to do so in every case. 

It is natural for most sponsors and their arranging banks to seek the least 
onerous project categorisation as possible as this would appear, at least in 
the short run, to save costs, time and effort. It is clear that project 
categorisation is a matter of discussion, sometimes heated, and even 
negotiation between the arranging bank and the bank charged with social 
and environmental credit risk assessment, not only among the Equator 
Banks themselves, but also between the Equator Banks and the sponsors. 

Differences of opinion are demonstrated by the fact that it is sometimes 
necessary for an Equator Bank to combine resources from disparate areas of 
the bank to form oversight committees. An Equator Bank indicated to us 
that sometimes disagreement between the arranging banker and the risk 
assessment unit about the correct categorisation of a project or the decision 
to fund or reject a project was referred to the board of the bank or a 
standing committee or to a special committee set up to deal with such 
disputes. 

It would be unrealistic to think that the Equator Banks and non-Equator 
Banks are not in competition with each other for business. Sponsors and 
project finance bankers no doubt put pressure on those carrying out the 
Equator Principles assessment, but, as far as we could ascertain, this takes 
the form of legitimate pressure of parties with justifiably different 
viewpoints and agendas, rather than corruption of the aims and objectives 
of the Equator Principles. 

By contrast, we are aware that it is the practice of some public bodies to 
upgrade, rather than downgrade projects where there is doubt about the 
correct categorisation of a project, as where there is any doubt it is useful to 
take a precautionary approach to categorisation. Some participants found  
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this claim rather hard to swallow and point out that this contradicts IFC 
experience. 

This precautionary approach to categorisation, in our view, has some merit. 
It underlines the Equator Banks’ commitment to the spirit of the Equator 
Principles, as well as the letter of the Equator Principles, and should help 
insulate the Equator Banks against unjustified criticism from NGOs and 
other stakeholders. Understandably, public bodies do not have the same 
commercial pressures as private entities, for which the consequences of 
category upgrade could include increased cost for the sponsors and delay to 
the project. Nevertheless, erring on the side of caution would seem 
appropriate when carrying out project categorisation in those few cases 
where there is genuine confusion about the correct categorisation of 
projects. 

Scott Wilson and Environmental Resources Management (ERM) have 
indicated that the categorisation of projects can rely on false distinctions 
and that there is evidence of a need for specialist knowledge especially for 
categorising social risk or impact. Where social risk is overlooked, some 
projects with a relatively low environmental impact but high social impact 
are being categorised as ‘B’ or even ‘C’ projects, even though the social 
impacts of such projects mean that it would be more appropriate to class 
them as Category A projects. Though mature sponsors may have come to 
appreciate through experience the cost of failing to address social and 
environmental concerns adequately at the right time, this is unlikely to 
always be the case with all sponsors and even among mature sponsors, 
memories can be short. 

In addition, the experience of certain projects such as the Newbury bypass 
indicates that consultation should be carried out even on projects in high-
income countries. Such consultation could take the form of a requirement 
for an EA, a public enquiry for land acquisition or simply notification of 
local people of project details. 

It also appears that some Equator Banks may use controversial projects 
such as the BTC Pipeline in order to benchmark ‘high’ risk projects. This 
inevitably will lead to under-categorisation on the basis that few other 
projects will have such profound impacts and thus if the BTC pipeline is 
viewed as the Category A benchmark, not many other projects can be 
Category A projects. Projects also risk being subjectively benchmarked 
against Equator Banks’ first Equator Principles projects rather than against 
industry standard norms. Such tendencies will be less prevalent as Equator 
Banks become more adept at categorisation and rely more on external 
advisers during the categorisation process. 
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aìÉ=ÇáäáÖÉåÅÉ=
Project sponsors and their advisers may work on a project for years before 
seeking external funding from banks or public bodies, so by the time 
finance is sought, many of the key decisions, such as the route of a pipeline, 
may have been made. The ability of lenders to alter the shape or direction 
of a project thereafter generally will be limited. Nevertheless, due diligence 
must be taken extremely seriously in light of the requirements of the 
Equator Principles and the potential lender liabilities113. 

A possible effect of the Equator Principles may be that appointment as 
financial adviser to sponsors may call for detailed knowledge of how the 
Equator Banks and non-Equator Banks approach due diligence. 
Alternatively, the sponsors may engage a shadow arranging bank earlier in 
the development or planning of a project to advise on whether the project is 
being structured in an Equator Principles-compliant manner. An Equator 
Bank may be keen to perform this role if it were likely to influence its 
subsequent appointment as an arranger. Knowledge that failure to satisfy 
the Equator Principles requirements may seriously limit the chance of 
syndication should have the salutary effect of prompting both the arrangers 
and the sponsor to test thoroughly the robustness of the project against the 
Equator Principles.  

pÅçéÉ=çÑ=ÇìÉ=ÇáäáÖÉåÅÉ=
What due diligence should the Equator Bank do? If lenders are relying on 
studies prepared for or by sponsors, it is crucial to examine the scope of the 
due diligence carefully to ensure that all relevant environmental and social 
issues to which the project gives rise are examined and that the consultant 
or company carrying out the assessment has had sufficient time and 
resources to carry out the assessment properly. 

From our own experience and from evidence provided to our survey, it is 
clear that sponsors frequently expand the scope of due diligence to seek to 
fill in gaps in assessment as issues such as displacement of indigenous 
people or the watering grounds of protected species of birds, emerge 
through the consulting process with stakeholders and specialist committees. 
This ‘suck it and see’ approach may not be enough for either the sponsor or 
the Equator Banks. It is equally important to ensure that the scope of work 
of the lender’s consultant is appropriate in light of that review. Repeating a 
desktop study or other study that suggests the need for further or intrusive 
works merely compounds error and will lose the confidence of stakeholders 
if not addressed and may trigger political risk. 
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There may be an urgent need for advice from social or environmental 
consultants, but work quickly commissioned without due consideration of 
the issues and how to address them adequately or done superficially will 
merely lead to problems for the project further down the line. 

The lenders’ technical adviser will owe a duty of care to them and perhaps 
to subsequent participants in the financing (at least those who participate in 
primary syndication). The scope of work of the lenders’ technical adviser 
will include a detailed review of the information provided by the sponsor to 
the sponsors’ technical adviser and the methodology adopted by it in 
preparing any reports and analysis on which the project relies. Information 
warranties in the loan documents will back this up.  

Lenders may not feel comfortable in relying on the sponsors’ adviser, even 
if the sponsors’ adviser owes them an express duty of care. They will want 
their own adviser who is less susceptible to the pressure that an influential 
sponsor can exert on a sponsor. The scope of works of the lender’s 
technical adviser should clearly spell out what the environmental and social 
consultants have undertaken to carry out, the works the consultant has not 
undertaken and explain why such works have or have not been undertaken. 
If further works are undertaken later (for example, a site visit to clarify an 
apparent problem or intrusive works carried out), this should be clearly 
recorded in writing and the scope of works amended accordingly. 

ÚtÉ=Çç=ÇÉéÉåÇ=èìáíÉ=~=äçí=çå=áåÑçêã~íáçå=íÜ~í=áë=ëìééäáÉÇ=íç=ìë=Äó=íÜÉ=
ëéçåëçêë=çÑ=éêçàÉÅíë=~åÇ=f=Çç=åçí=íÜáåâ=íÜÉêÉ=áë=~åó=ï~ó=çÑ=ë~óáåÖ=
çíÜÉêïáëÉK=qÜÉó=~êÉ=êÉëéçåëáÄäÉ=Ñçê=áíI=íÜÉó=Ü~îÉ=ãçëí=çÑ=íÜÉ=áåÑçêã~íáçå=
~î~áä~ÄäÉI=~åÇ=ïÉ=Çç=êÉäó=íç=~=ä~êÖÉ=ÉñíÉåí=çå=ïÜ~í=íÜÉó=éêçîáÇÉ=ìë=ÄÉáåÖ=
Ñ~áê=~åÇ=~ÅÅìê~íÉK=f=íÜáåâ=íÜÉ=áëëìÉ=Ñçê=ìë=~í=íÜÉ=çìíëÉí=áë=íç=ÄÉ=ë~íáëÑáÉÇ=
ïáíÜ=íÜÉ=ÅêÉÇÉåíá~äë=~åÇ=êÉéìí~íáçå=çÑ=íÜÉ=ëéçåëçêë=çÑ=íÜÉ=éêçàÉÅíK=qÜ~í=áë=
~=âÉó=áëëìÉ=Ñçê=ìëK=^êÉ=íÜÉëÉ=Åçãé~åáÉë=ÉñéÉêáÉåÅÉÇ=áå=íÜáë=~êÉ~\=`~å=ïÉ=
êÉäó=çå=íÜÉ=áåÑçêã~íáçå=íÜÉó=ÖáîÉ=ìë\=tÉ=Ü~îÉ=íç=êÉäó=íç=~=ä~êÖÉ=ÉñíÉåí=çå=
íÜÉ=~ÇîáÅÉ=ïÉ=ÖÉí=Ñêçã=íÜÉãK=lìê=ï~ó=çÑ=îÉêáÑóáåÖ=~åÇ=ÅÜÉÅâáåÖ=~ë=Ñ~ê=~ë=
ïÉ=Å~å=íÜ~í=íÜ~í=áåÑçêã~íáçå=áë=ÅçêêÉÅí=áë=íÜêçìÖÜ=íÜÉ=ìëÉ=çÑ=áåÇÉéÉåÇÉåí=
~ÇîáëÉêëKKKÄìí=ÜçéÉÑìääó=íÜ~í=ÅçãÄáå~íáçå=çÑ=ëéçåëçêë=ïÜç=âåçï=ïÜ~í=
íÜÉó=~êÉ=ÇçáåÖ=~åÇ=Ü~îÉ=~=ÖççÇ=íê~Åâ=êÉÅçêÇ=~åÇ=ïÜçëÉ=áåÑçêã~íáçå=ïÉ=
Å~å=íêìëíI=éäìë=áåÇÉéÉåÇÉåí=ÉñéÉêí=~ÇîáÅÉI=áë=íÜÉ=ÄÉëí=ÅçãéêçãáëÉKÛ=

gçÜå=tÉáëëI=ÑçêãÉê=aÉéìíó=`ÜáÉÑ=bñÉÅìíáîÉ=çÑ=b`daNNQ

 
NGOs and governmental inquiries have questioned to what extent Equator 
Banks should rely on the work done by the sponsor or the advisers to the  
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114 Evidence given to the Trade and Industry Committee (TIC), Tuesday 

16 November 2004. 
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sponsor115. There is a degree of cynicism among some NGOs as to whether 
sponsors are being wholly truthful in their disclosures about projects and 
whether their advisers are truly independent and objective; a cynicism that 
is perhaps fuelled by whistleblowing or an apparent or perceived tendency 
on the part of sponsors to drip-feed information about technical or 
contentious aspects of projects. We recognise the force of these criticisms, 
as there clearly have been instances where information has been drip-fed by 
sponsors and there are a number of examples of former employees or 
consultants disclosing defects in project assessment or specifications.  

However, we agree with Scott Wilson that the drip-feeding of information 
or the apparent withholding of information by sponsors is rarely, if ever, 
due to evil intent. It often arises from a failure on the part of a sponsor or 
groups of the sponsor’s team to appreciate fully the importance of the 
information or tight time pressures imposed on those producing social and 
environmental impact assessment reports by those charged with delivery of 
the project to a timetable imposed for other reasons. This is a criticism that 
can be levelled at all EA systems that rely on sponsor-sourced material, 
which is certainly the case in the EU and in US. The difference, the NGOs 
might say, is that a public authority that is politically responsible reviews 
those systems, whereas that is not true in the case of a private sector bank. 
On the other hand, assessment by the Equator Banks of the social and 
environmental impact of a project where there is no public authority or 
legal requirement to carry out an EA may be the only social and 
environmental assessment that will be carried out. 

However, it is also true that sponsors or lenders sometimes like to have 
funding from a bilateral or multilateral lender or an export credit agency as 
a form of legitimisation of the project and this would involve clearance 
under the lending policies of the relevant institutions. 

A sponsor of a major project must decide which, among possibly a 
significant number of internal and external reports, should be disclosed. In 
our judgement, however, generally it is better to make a ‘warts and all’ 
disclosure: if in doubt, disclose. By doing so, the sponsor may be able to 
put any dissenting expert reports in the context of other supporting expert 
reports. This will not only provide a proper context for the dissenting report 
but full disclosure of all relevant reports will hopefully promote trust in the 
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115 This question was addressed by the TIC in their report on implementation 

of the ECGD’s Business Principles, 8 March 2005, in the context of 
evidence given by the Baku Ceyhan Campaign. 
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integrity of the sponsors by regulators, lenders and stakeholders116. Equally, 
it may be circumstantial, but our experience and the experience of 
environmental consultants indicate that relevant information is rarely 
withheld intentionally by sponsors but is not provided at the appropriate 
time because of genuine failure to recognise its importance. 

péçåëçê=~åÇ=äÉåÇÉê=Å~é~Åáíó=
Úxbèì~íçê=_~åâëz=ïáää=åçí=éêçîáÇÉ=äç~åë=ÇáêÉÅíäó=íç=éêçàÉÅíë=ïÜÉêÉ=íÜÉ=
ÄçêêçïÉê=ïáää=åçí=çê=áë=ìå~ÄäÉ=íç=Åçãéäó=ïáíÜ=çìê=ÉåîáêçåãÉåí~ä=~åÇ=
ëçÅá~ä=éçäáÅáÉë=~åÇ=éêçÅÉëëÉëKÛ==

bèì~íçê=mêáåÅáéäÉë=
 

Úpìëí~áå~ÄäÉ=ÉÅçåçãáÅ=éÉêÑçêã~åÅÉ=áë=íÜÉ=éêÉêÉèìáëáíÉ=Ñçê=~åó=ÅçåëíêìÅíáîÉ=
ÄìëáåÉëë=ÉåÖ~ÖÉãÉåí=áå=ëçÅáÉíóK=qÜÉêÉ=áë=åç=éçáåí=áå=ÄÉáåÖ=éÉååáäÉëë=~åÇ=
Ñìää=çÑ=î~äìÉëKÛ==

d~êó=píÉÉäI=bñÉÅìíáîÉ=sáÅÉ=mêÉëáÇÉåí=~åÇ=eÉ~Ç=çÑ=eìã~å=oÉëçìêÅÉëI=^__NNT

 
The capacity of sponsors to deliver a project not only on time and to an 
agreed price but also according to the environmental and social 
requirements of the Equator Principles, was stated by banks, multilateral 
lenders and public bodies during the survey as being of the utmost 
importance for sponsors and Equator Banks. For example, Calyon indicated 
that its priority, second only to training in implementation of the Equator 
Principles, has been increasing its ability to assess sponsor capacity to 
address social and environmental impacts118.  

pçÅá~ä=áëëìÉë=
Amec pointed out that it is wrong to view social issues in isolation from 
environmental considerations, as environmental effects that lead to social 
impacts are sometimes even more problematic (eg land and resource use 
effects that can change local economies and emissions or waste that can 
have short- and long-term health effects). 

 
==================================================================
116 A distrust of project sponsors and consultants can be seen, for example, in 

respect of the NGO assessment of the BTC pipeline coating and the 
suitability of the material chosen. In their evidence to the TIC, the UK 
Export Credit Guarantee Department (ECGD) stated that BP had not 
provided them with a copy of the Mortimore report on the pipeline coating 
and that ECGD was not aware of its existence. BP had a range of expert 
views of which this report was one and the advisers to ECGD were 
satisfied as to the technical quality of the coatings. 

117 2004 Business and Human Rights Seminar, London, 9 December 2004. 
118 ‘Putting Principles into practice’, Environmental Finance, June 2004. 
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Nevertheless, while accepting Amec’s point that social and environmental 
issues may be closely interrelated and that few environmental effects may 
have unexpected and undesired impacts on the local community or society, 
it must be said that project assessment is particularly problematic when 
dealing with non-environmental assessment, such as the assessment of 
social, human rights, cultural, political and other impacts.  

In the world of industry and finance (excluding oil and gas), if not 
elsewhere, assessing non-environmental impacts is difficult because of the 
comparatively ‘soft’ nature of the issues being assessed, the absence of 
agreed standards or unified approach to assessment of these issues, as well 
as a lack of established recognised experts working in the area. There is 
also, according to NGOs, a western-developed economy bias in the Equator 
Principles and a resulting absence of tailoring the regime to the specific 
needs of developing countries in Africa, Latin America, Asia and central 
Asia. 

Even for relatively ‘hard’ issues, such as legal compliance, there can be 
differences of view, approach and interpretation. Compliance with law is 
not always clear, as the governing law may be opaque or subject to 
derogation or qualification or international framework agreements. This is 
further complicated where the decision is made, often for the best of 
reasons, to apply a legal regime other than that normally applicable in the 
host state to the project. For example, environmental law in the host state 
may be less developed or more developed than EU law, and the sponsor or 
the banks may decide to apply the latter instead. This may present real 
difficulties in that local regulators may be unfamiliar with the requirements 
of the ‘exotic’ regime applied and may be inadequately equipped to 
determine compliance anyway. There are also difficulties in ensuring that 
nomination of such an apparently stricter regime or a more lax regime in 
one field protects the project and its participants against allegations that 
other legal rights in the host state have been overridden or prejudiced. The 
BTC pipeline, for example, benefits from derogation from national laws119 
and international framework agreements, and has been subject to legal 
action. 

Some aspects of the Equator Principles, such as EA, have been in place for 
decades and a number of agreed standards and practices have grown around 
them. Therefore, to a certain extent, it is possible to advise with a large 
degree of certainty whether there is compliance or non-compliance with 
local requirements and as to the accuracy of the impacts predicted. A 
number of lenders have also developed practices for environmental 
assessment that over time have become sophisticated and well entrenched.  

VS= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
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For example, EKF (the Danish ECA) has established a complex system of 
project classification, environmental assessment, supplementary 
investigations for potentially more damaging projects and public 
consultation120. 

Again, this is not the case as far as social, political and human rights 
impacts are concerned, and the need for improvement in practices in these 
areas is widely acknowledged by the Equator Banks. This is particularly 
important for developing countries. Similarly, Western concepts of land 
ownership and property rights might not be easily transplanted to social 
systems based on customary, communal or state property rights or to 
countries without a well-developed system of registration of interests in 
land. 

Environmental assessment is reasonably well established and understood. 
However, social impact assessment (for example in respect of displacement 
of indigenous people, labour relations or human rights) is not so well 
established or understood121. Reference has been made above to the 
difficulty of assessing social impacts. This difficulty stems from several 
factors: 

 first, while there are some general trends to be discerned, social 
impacts are highly case-specific; 

 secondly, social impacts may involve cultural understanding not shared 
by sponsors or lenders and can be exceptionally diverse; 

 thirdly, such impacts are difficult to predict; 

 fourthly, we would argue that there is no universally accepted standard 
methodology for carrying out assessment of social impacts, although 
our opinion may not be shared by international lending agencies or 
social consultants; and  

 lastly, social impacts, even when they can be identified with 
confidence, are not self-contained, but may themselves have secondary 
environmental effects. 
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September 2004, EPC Asset Management and KPMG. 
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These difficulties are not limited to the private sector. The IFC’s 
Compliance Advisor/Ombudsman has identified122 the assessment of social 
impact as a shortcoming of the operation of the IFC’s Safeguard Policies. 
Even the Ombudsman’s comments, however, were confined to bemoaning 
the relatively small number of social issues governed by Safeguard Policies 
(involuntary resettlement, cultural property and indigenous peoples, with 
the later addition of child and forced labour). The Ombudsman 
recommended the treatment of additional aspects, such as gender issues, 
ethnicity, social structure and community health. The report, however, also 
recognised that even the IFC was deficient in ‘social specialist capacity’, 
with the result that there is a danger that, even were the additional issues to 
be considered, the quality of the assessment may not be improved123. 

eìã~å=êáÖÜíë=~åÇ=~åíáJÅçêêìéíáçå=
ÚqÜáë=áë=çìê=ïçêâ=Ñçê=íÜÉ=åÉñí=óÉ~êKÛ=

gçå=táääá~ãëI=ep_`=
 

ÚqÜÉêÉ=áë=~=åÉÉÇ=Ñçê=íÜÉ=bèì~íçê=_~åâë=íç=ÇÉîÉäçé=Üìã~å=êáÖÜíë=~åÇ=~åíáJ
Åçêêìéíáçå=éçäáÅáÉë=Ä~ëÉÇ=çå=rk=kçêãë=~åÇ=íÜÉ=bñíê~ÅíáîÉ=fåÇìëíêáÉë=
qê~åëé~êÉåÅó=fåáíá~íáîÉKÛ=

píÉîÉ=t~óÖççÇI=fåëáÖÜí=fåîÉëíãÉåí=
 
Scott Wilson states that commercial projects involve a substantial number 
of possible human rights and corruption issues. Project sponsors must 
observe international labour standards including those contained in the 
‘core conventions’ of the International Labour Organisation (ILO). Equator 
Banks need to bear in mind laws to protect the rights of pregnant women 
and new mothers, to guard against child labour and forced labour, including 
prison labour and debt bondage as well as laws to prevent sexual 
discrimination in the workplace. Unlike in most developed countries, the 
legal or governance framework may not be sufficiently robust to guard 
against these practices. It is quite wrong to assume that human rights abuses 
begin outside the borders of the US or the European Union. 

Amec adds that a more frequent impact relates to the differential effects 
between men and women due to different ‘roles’. The result can be greatly  
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122 Compliance Advisor Ombudsman, A review of IFC’s Safeguard Policies, 

IFC/MIGA, Washington DC, 2003. 
123 Several such social impact assessment specialists are Aidenvironment 

(www.aidenvironment.org); Congo Consulting 
(www.congoconsulting.com); Maplecroft Consultants 
(www.maplecroft.net); Amec (www.amec.com); and Scott Wilson 
(www.scottwilson.com). 
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diminished participation in project planning (unanticipated impact risks and 
ineffective investigation) and benefits. It is both a governance and equity 
issue. 

Scott Wilson observes there is still a perception that asking questions about 
human rights issues such as labour standards should be confined to 
developing countries, but that perception is wrong. In the case of one of the 
largest construction companies in Europe working on an infrastructure 
project in a EU accession state, it was found that current European health 
and safety procedures were not being carried out on site. The response to 
this finding was that construction practices had already improved. It turned 
out that practices had only been brought into line with UK standards of the 
early 1990s. Such breaches have also been alleged regarding construction 
sites in Athens for the 2004 Olympics124. 

Another important human rights consideration is that major projects often 
involve the use of compulsory land purchase mechanisms in the host state, 
but these mechanisms may not reflect international human rights 
expectations as to the adequacy or timeliness of compensation. FoE (UK) 
observes that such mechanisms may be applied in a discriminatory manner 
in practice, for example to systematically prejudice an ethnic minority 
community. They may operate particularly harshly against indigenous 
peoples or recognisable groups of people which are vulnerable if not 
indigenous people, either as part of a policy of cultural harmonisation or 
merely because communal rights are not recognised as property for the 
purpose of compensation. 

The difficulties of operating in ‘conflict zones’ and the impact that this can 
have on a bank’s reputation and its ‘licence to operate’, even if it is not 
directly supporting anyone in the conflict, should also be taken into 
account. A good example of the risks associated with this, according to 
FoE, is Barclays’ financing of the Thai-Malaysia gas pipeline where it was 
unaware of both the Thai government’s violent suppression of Muslims in 
the south of Thailand where the pipeline was being built and the findings of 
the Thai Human Rights Commission. 

It is worth noting that BP developed a new Human Rights Impact 
Assessment procedure125 for the Tangguh Indonesian LNG plant project. 
Independent legal counsel advised BP on this procedure, and the Tangguh  
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125 Reviewed by Foley Hoag LLP (www.foleyhoag.com). 
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Independent Advisory Panel has reviewed the impact on human rights and 
other aspects of the project on a procedural basis126. 

BP has also established the independent Caspian Development Advisory 
Panel (CDAP) in order to monitor BTC and other related BP activities in 
Azerbaijan, Georgia and Turkey. The CDAP has an advisory role, but will 
have no executive authority or responsibility over the project, though it will 
report to the BP Group Chief Executive. 

The CDAP has made more than 100 different recommendations in order to 
help ensure that BTC and related projects serve as a template in the future 
for major investments in developing and transition countries by 
multinational companies in extractive industries. These recommendations 
have included that BP and BTC establish an ombudsman in each host 
country and a special human rights co-ordinator to implement, co-ordinate 
and monitor human rights commitments related to the projects and to 
interact with all key stakeholders, including host governments and non-
governmental organisations127. 

Human rights concerns may be far-reaching and take unexpected forms. A 
common source of exposure lies in the oil and gas industry in the use of 
local security personnel whose use of physical violence, although 
unremarkable in the host country, would be regarded as unthinkable under 
human rights expectations in the home state of the lender. BP has also 
entered into voluntary principles on security and human rights which they 
have applied in both the BTC pipeline project and the Tangguh gas project 
in Indonesia. 

It is also encouraging that the Azerbaijani government, the state oil 
company and foreign oil companies, including BP, signed a Memorandum 
of Understanding in Azerbaijan in 2004 under the Extractive Industries 
Transparency Initiative. This sets out the process under which revenues to 
the government from energy companies will be disclosed. 

These important innovations and developments by BP should be recognised 
fully as BP and the other sponsors of the BTC pipeline and the lenders to 
the BTC pipeline projects have been subjected to widespread and often 
unfair criticism over the assessment and management of the BTC pipeline 
project. 
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127 ‘Caspian Development Advisory Panel releases report on Turkey’ and 

‘Project-related security and human rights issues in Azerbaijan, Georgia 
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jçåáíçêáåÖ=
Where there is an EMP, the bank that has responsibility for the Equator 
Principles will receive information from the borrower and other project 
participants and will be expected to monitor the construction and operation 
of the project. This gives rise to a number of issues, such as the desirable 
frequency of monitoring and whether other banks are to rely practically and 
legally on the Environment Bank to implement their obligations under the 
Equator Principles fully. In the words of one consultant we interviewed, 
monitoring is the ‘true Achilles heel’ of the Equator Principles.  

With a few exceptions, including the Chad–Cameroon pipeline project, 
there is no effective third party monitoring or supervision of environmental 
and social management plans. All the consulting money is spent ‘up front’, 
whereas environmental and social impact occurs on implementation, 
whether this is a resettlement or construction of infrastructure. The only 
organisation that the consultant we spoke to was aware of which had a 
consistent programme for third party monitoring was the Inter-American 
Development Bank’s Private Sector Department (IDB PRI). 

fåíÉêå~ä=éêçÅÉëëÉë=
Ú_~åâ=ÉñéÉêáÉåÅÉ=ÅçåÑáêãë=íÜ~í=ëóëíÉã~íáÅ=ëìéÉêîáëáçå=~åÇ=ãçåáíçêáåÖ=~êÉ=
ÑìåÇ~ãÉåí~ä=íç=íÜÉ=ëìÅÅÉëëÑìä=áãéäÉãÉåí~íáçå=çÑ=éêçàÉÅíëI=~åÇ=bjmë=áå=
é~êíáÅìä~êKÛ=

tçêäÇ=_~åâNOU

 
The adequacy, in light of the Equator Principles, of existing internal 
processes for receiving and assessing information and reporting up the line 
to senior decision-makers should be reviewed. Processes already in place 
for financial and other traditional commercial information may need to be 
tailored for handling Equator Principles information. It is also necessary to 
ensure that the person who receives the environmental or social information 
has the requisite expertise to handle it or is aware of and has ready access to 
external sources of such expertise. In BankTrack’s latest report on the 
Equator Principles, they identify a number of areas that should be addressed 
in order to ensure proper Equator Principle compliance129. 

==================================================================
128 World Bank environmental assessment sourcebook: update on 

environmental management plans, 1999, p 5. 
129 Unproven Principles – the Equator Principles at year two, appendix 2. 

These include initial environmental review; policy development; 
organisational structure and personnel; environmental procedures and 
safeguards for transactions; documentation; internal information and 
training; external reporting, consultation and consent; auditing; monitoring 
and corrective action; and management review and improvement. 

NMN= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=



=mêçàÉÅí=~ëëÉëëãÉåí=EÅçåíáåìÉÇF

Banks should consider whether they wish to be in the position of having the 
right to force the borrower to remedy pollution or contamination. If banks 
do wish to have such a right and fail to exercise it, then potential liability 
for ‘knowingly permitting’ could arise. In jurisdictions such as the UK and 
India, legal liability may arise when a person ‘knowingly permits’ 
pollution, because that person is informed or may be said to have 
constructive knowledge of pollution in addition to having the power to 
prevent it re-occurring or continuing. The more information that banks 
require or possess about pollution, contamination, environmental harm or 
damage, the greater their potential exposure to liability for knowingly 
permitting, where they have a right and not necessarily a duty to act but fail 
to do so.  

In human rights terms, the use of the concept of ‘complicity’ in, for 
example, the UN Global Compact and its extension to ‘direct’, ‘indirect’ 
and ‘beneficial’ complicity is equally important to the reputation, if not yet 
legal liability, of banks. There may also be similar or analogous liability 
triggers, such as shadow directorships, principal/agency relationships, 
complicity in the acts or omissions leading to the pollution or failure to act 
to protect against or prevent pollution or complicity in human rights abuses. 
There is a risk in such cases that information will be received by Equator 
Banks, but not acted upon, or that the actions taken will be inadequate or 
unnecessarily delayed and that inaction may, in certain circumstances, lead 
to an allegation of liability for the Equator Banks. It is therefore important 
that there should be a clear chain of communication within the bank 
discharging the Equator Principles function (the Environment Bank), and 
that a senior officer within the Environment Bank should supervise 
information assessment and communication within the Environment Bank 
itself and within the syndicate of banks. This should be an ongoing process. 

However, we do not wish to appear alarmist as there are a number of 
general reasons why banks are not usually held liable for knowingly 
permitting pollution or human rights abuses. These are set out in detail in 
Annex II. 

We must stress that the question of responsibility for pollution and for 
human rights abuses is very complex and we do not seek to give any more 
than some illustrative points rather than to discuss these matters in depth. 

In sum, legal liability of a bank for knowingly permitting pollution or 
complicity in human rights abuses arising from a failure to exercise rights 
in loan documentation is possible but unlikely. Exposure to potential 
liability is more likely to arise when a bank takes enforcement action by 
taking possession of the land or project or where a receiver or 
administrative receiver seeks intervention. However, even these possible  
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exposures may be reduced or limited by devising and implementing 
appropriate processes and protocols within the bank to ensure that rights of 
foreclosure or to take possession are properly controlled and that receivers 
are appointed on terms that protect the bank.  

Whatever the answer to the question of potential legal liability of the 
lenders, where a loan is syndicated, syndicate members will have to be 
confident that the Environment Bank (whether an Equator Bank or non-
Equator Bank) nominated to ensure that the project is compliant with the 
Equator Principles is sufficiently robust to ensure that the reputation of each 
syndicate member is protected. 

The Equator Banks may have to assess the monitoring data required by the 
EMP during the construction and operational phases of the project. It is not 
enough for the Equator Banks to receive the information and not assess it, 
or to receive reports that are stale, ie updates of the reports for the previous 
year only. Although, as one consultant pointed out, this does appear to be 
common practice and the same applies to monitoring of general 
undertakings given by sponsors. 

fãé~Åí=çå=ëéçåëçêë=
We have very little information on the impact of the Equator Principles on 
sponsors, although we have discussed this matter with a number of leading 
sponsors in the energy and extractive industries. 

Of the sponsors we interviewed, a number welcomed the Equator 
Principles, because they provide greater certainty and consistency in the 
approach of the banks and in higher standard projects. 

On the other hand, some sponsors are worried (especially regarding multi-
stage or advanced projects) by the banks subjecting their projects to 
Equator Principles assessment late in the project development process. A 
number of sponsors (albeit a dwindling number) are also concerned about 
the time, effort and money involved in complying with the Equator 
Principles. Some projects are very sensitive financially regarding additional 
costs that can erode profits or the viability of a project.  

Some sponsors, however (especially those in the extractive industries), have 
been effectively complying with similar requirements to those of the 
Equator Principles for some time and carrying out stringent environmental 
and social assessments. For example, despite criticism by NGOs, the BTC 
pipeline (led by BP but including a large number of equally mature 
sponsors) is in many ways a model of how to carry out such projects. 
Equally, however, there has been criticism of energy and natural resources 
and paper pulp companies and of banks for supporting projects that have  
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arguably damaged the environment (in some cases irreparably) or have 
destroyed/adversely affected local communities or cultures.  

The impact of the Equator Principles on sponsors is the subject of part 2 of 
our survey. 
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ÚtÜ~í=ÖççÇ=áë=~=ëÉêáÉë=çÑ=éêáåÅáéäÉë=äáâÉ=íÜáë=áÑ=óçì=Å~åÛí=îÉêáÑó=íÜ~í=íÜÉó=~êÉ=
ÄÉáåÖ=~ééäáÉÇ=çå=~=éêçàÉÅíJÄóJéêçàÉÅí=Ä~ëáë=Á=bèì~íçê=_~åâë=~êÉ=ë~óáåÖ=íç=
éÉçéäÉ=Úíêìëí=ìëÛI=Äìí=åçí=~ääçïáåÖ=~åó=áåÇÉéÉåÇÉåí=îÉêáÑáÅ~íáçåK=qÜ~íÛë=~=
éêçÄäÉãKÛ=
=
píÉîÉ=hêÉíòã~ååI=láä=`Ü~åÖÉNPM

 
The IFC has developed a sophisticated disclosure policy (IFC Policy on 
Disclosure of Information), some of which relates specifically to 
environmental disclosure. This does not form part of the Equator Principles 
and is subject to the current IFC consultation and review. One of the main 
NGO criticisms of the Equator Banks, therefore, relates to lack of 
transparency. NGOs would like to see: more extensive disclosure of 
projects for which lending is refused on Equator Principles grounds; how 
the categorisation criteria are applied; and to what degree public 
consultation was carried out. There is some risk for the banks in accepting 
greater transparency. NGOs have a marked tendency to attempt a ‘divide 
and conquer’ approach to banks, where, if one Equator Bank discloses 
information on how it applied the Equator Principles, it exposes itself to the 
risk that a competitor may choose not to disclose, rendering itself more 
attractive to potential borrowers. 

NGOs and banks have raised two key transparency issues; the transparency 
of decision-making and the potential conflict between transparency and the 
duty of confidentiality owed by banks to their clients131. 

qê~åëé~êÉåÅó=çÑ=ÇÉÅáëáçåJã~âáåÖ=
In general, commercial banks are bound by strict confidentiality rules on 
protecting information provided by their clients. NGOs, however, have 
criticised the Equator Banks for their failure to explain why they have 
supported or declined to support specific projects. In part the push for 
greater transparency appears to be based on a failure to understand fully the 
difficulties in terms of confidentiality requirements imposed on banks. The 
Equator Banks, however, suspect that the NGOs are seeking to create a no-
win situation in which, if an Equator Bank declines to support a project, it is 
inferred that the Equator Banks which do support it are acting contrary to  

==================================================================
130 Time magazine, 9 May 2005. 
131 Please see Annex II for a more detailed discussion of lender’s liability. 
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the Equator Principles. It is clear, for example, from the criticism of the 
Equator Banks that supported the BTC project that NGOs compared their 
decision to support the project unfavourably with the decision of the 
Equator Banks that declined to do so.  

This raises the important question: is it legitimate for Equator Banks to 
disagree among themselves as to whether a specific project is Equator 
Principles-compliant or the appropriate degree to which there should be 
transparency in Equator Bank decision-making? A number of justifiable 
reasons for such disagreement can be identified.  

 The Equator Principles are general rules that do not eliminate 
discretionary action or the need for interpretation by the banks. 
Therefore, it is perfectly possible for Equator Banks to disagree about 
the environmental and social impacts of a project without doing 
violence to the Equator Principles.  

 There are many reasons other than breach of the Equator Principles 
why a bank may decline to support a project. For example, 
maintenance of solvency ratios, over-concentration of investment by 
the bank and hence of greater risk in certain sectors and concerns about 
borrower capacity or political risk can be just as important in 
contributing towards the final decision as environmental or social risk 
considerations. The Equator Principles, therefore, are an important 
factor, but not the only factor in a bank’s decision to support or decline 
to support a specific project.  

 The issue of client confidentiality as discussed below.  

 It is primarily for the sponsors and not for the banks to disclose 
information about sponsors’ projects. Sponsors have better and more 
detailed information than banks and it is for the sponsor to explain the 
project to its stakeholders, rather than for the banks to take on this 
responsibility. 

 Time and experience must also be factored in. Almost the converse of a 
reluctance to be over-exposed in a certain sector is that banks which 
have greater exposure to a certain sector will be able to make more 
informed decisions in a shorter time than banks which have less 
experience of and exposure to that sector. This also applies to 
experience of, and exposure to, borrowers. Banks with a long history of 
supporting specific sponsors in specific industries and in projects of a 
certain kind in certain areas will be able to take a view of a sponsor’s 
capacity to carry out a project of that type more successfully and 
responsibly than banks who have had no track record with that sponsor. 
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A number of banks have indicated to us that a requirement for transparency 
of decisions made on applications for specific projects may not be 
meaningful or provide NGOs with the information they want or need in any 
case. Banks may suggest to potential borrowers in informal pre-application 
discussions that applications by a sponsor, if made, would be rejected. 
Banks may also make it clear that they will not support certain types of 
projects or projects in certain geographical areas or industrial sectors. 

We have concluded, nevertheless, that in general it is important for banks to 
address concerns of stakeholders regarding transparency of decision-
making and for them to be as transparent as is consistent with their duty of 
confidentiality to their clients. For legal and practical reasons, it is difficult 
to see how, in line with confidentiality requirements, the banks should 
make disclosure in respect of any specific project, but we can see merit in 
very general disclosure of support for or failure to support types of projects 
by Equator Banks. This is not just because of issues of confidentiality for 
any particular client or one project, as the reasons for rejecting applications 
tend to be complex and multifaceted commercial decisions and are very 
rarely limited to just one ‘deal-breaking’ factor (such as environmental non-
sustainability). 

One of the interviewees in our survey agreed that there might sometimes be 
a conflict between the issues of transparency and client confidentiality. In 
his view, Equator Banks should seek to maximise the degree of 
transparency in their own reporting while showing due regard to client 
confidentiality. He also supports the principle of Equator Banks advocating 
maximum transparency on the part of project sponsors, particularly in 
relation to disclosure of EMPs. Scott Wilson suggested that Equator Banks 
should disclose EMPs on their websites and insist that sponsors do likewise. 

We believe that the Equator Banks ought to develop a consistent system of 
disclosing derogations from the Equator Principles. Disclosing and 
explaining derogations from the Equator Principles, where possible, would 
take away the shroud of mystery currently surrounding project financing 
and may render banks less exposed to stakeholder criticism. 

The reason for the generality of the Equator Principles lies in their gestation 
and early development. In common with many negotiated documents, 
agreement on the Equator Principles was achieved partly by avoiding a high 
degree of detail on some points, leaving a margin of discretion in 
interpretation and implementation and enabling the general principles to be 
interpreted on a case by case basis. A necessary consequence is opaqueness 
and a resulting uncertainty as to how the Equator Banks reach their 
decisions in particular cases. 
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In addition, the Equator Principles are relatively new and the sponsors, 
banks and stakeholders are only just coming to terms with how they should 
interpret and implement them. Over time, it may be necessary to formulate 
some rules to reduce uncertainty and to eliminate unnecessary discretion in 
implementation, although elimination of these differences in the exercise of 
discretion is unlikely. Some banks – Citigroup for instance – have begun 
internal auditing of compliance with the Equator Principles132. We see this 
as a positive development that should become industry practice.  

The ECAs have their own disclosure rules. A key feature of the business 
principles of the Export Credits Guarantees Department (ECGD) in the UK, 
for example, is its commitment to transparency in its operations and 
decisions133. The ECGD 2003-2004 Annual Review speaks of ‘increasing 
transparency’, which would be achieved by applying the following rules. 

 For ‘high potential impact cases’, the ECGD posts on its website, with 
the exporter’s consent, brief information about the project including the 
project name, its location, a very short description of the project and the 
source of environmental information (usually the project sponsor’s 
name, address and a link to their website). The general target is to carry 
out this posting at least 60 days before making the underwriting 
decision. 

 In compliance with the OECD Common Approaches, the ECGD states 
that it expects project sponsors to ensure that EAs have been in the 
public domain for at least 30 days before the ECGD makes its 
underwriting decision. 

It should be noted, in addition, that under the Freedom of Information 
Act134 and other regulations, the ECGD must disclose any information if 
requested, unless it falls under certain exemptions, including the convention  
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133 TIC evidence, 16 November 2004. 
134 As of 1 January 2005, the Freedom of Information Act 2000 and the 

Environmental Information Regulations 2004 apply to the ECGD, which 
means it is obliged to disclose any information requested within 20 
working days, unless the information falls under certain exemptions. For 
further information, see www.ecgd.gov.uk/foi_letter_to_customers.pdf. 
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that the advice of a government department to a minister should remain 
confidential135. 

qê~åëé~êÉåÅó=~åÇ=ÅäáÉåí=ÅçåÑáÇÉåíá~äáíó=
While pressure by NGOs for increased transparency is understandable, 
there are professional and legal constraints on Equator Banks that simply 
cannot be ignored. Private banks are not in the same position nor 
accountable in the same manner as the IFC or EBRD, which have important 
social and political objectives and mandates. In some jurisdictions 
(Germany for one), it is a criminal offence to disclose confidential 
information and, in most jurisdictions, disclosure of client confidential 
information would be likely to amount to (at least) a breach of professional 
obligations and to attract disciplinary action by professional bodies. In any 
event, it is more likely that banks will choose only to disclose information 
which they are required by law to disclose and will protect zealously the 
commercially confidential information of their clients.  

A potential way forward may be for banks to disclose the number of 
applications approved or rejected, but not to name applicants. Thus, in its 
2003 annual report, HSBC states that in the future it will report summary 
numbers for the total value and volume of project finance deals booked, 
broken down by category. A number of survey participants agreed with this 
position, stating that, while they would be happy to disclose the number of 
deals closed, they would be reluctant to reveal the reasons behind their 
decision to finance a project or to reject a loan application. As discussed 
above, this is not just because of issues of confidentiality; the reasons for 
rejecting applications tend to be complex and multi-pronged commercial 
decisions and are very rarely limited to just one ‘deal-breaking’ factor. 
Furthermore, any disclosure that would not address this issue during the 
decision-making process would be meaningless at best. 

^ÅÅçìåí~Äáäáíó=
ÚqÜÉêÉ=áë=åç=Åçãéäá~åÅÉ=ãÉÅÜ~åáëã=~åÇ=íÜáë=áë=~=îÉêó=ëÉêáçìë=ïÉ~âåÉëëKÛ==

m~íêáÅâ=jÅ`ìääóI=`~ãé~áÖåë=aáêÉÅíçêI=fåíÉêå~íáçå~ä=oáîÉêë=kÉíïçêâNPS
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Principles, it recommends that in future the department be more 
transparent. 

136 ‘Loan rules with an eye to nature’, International Herald Tribune, 5 June 
2003, www.equator-principles.com. 
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ÚfãéäÉãÉåí~íáçå=~äçåÉ=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=ã~ó=åçí=ÄÉ=ÉåçìÖÜ=íç=
ë~íáëÑó=ëí~âÉÜçäÇÉê=ÅçåÅÉêåK=eçï=ïáää=Ñáå~åÅá~ä=áåëíáíìíáçåë=~ëëìêÉ=
ëí~âÉÜçäÇÉêë=íÜ~í=~ÇÉèì~íÉ=ëóëíÉãë=~åÇ=éêçÅÉëëÉë=Ü~îÉ=ÄÉÉå=áãéäÉãÉåíÉÇ=
íç=ÉåëìêÉ=íÜÉ=éêáåÅáéäÉë=~êÉ=ÄÉáåÖ=ÅêÉÇáÄäó=~åÇ=ÅçåëáëíÉåíäó=~ÇÜÉêÉÇ=íç\Û=

g~ãÉë=pí~ÅÉóI=hmjd==
 
A positive trend can be observed among non-Equator Banks, who often 
choose to justify their decision to lend along Equator Principles lines. The 
BTC pipeline project offers a useful case study. Faced with an almost 
unprecedented level of criticism by NGOs and other stakeholders on their 
decision to support the BTC pipeline project139, a number of Equator Banks 
and non-Equator Banks disclosed140 the reasons why they decided to 
support the BTC pipeline project for the first time. 

The high degree of public disclosure by the Equator Banks and non-Equator 
Banks, though atypical and triggered by NGO and public pressure, is  

==================================================================
137 ‘Banks sign up for responsible lending accord’, Financial Times, 4 June 

2003, www.equator-principles.com. 
138 ‘Putting Principles into practice’, Environmental Finance, June 2004.  
139 In its report, Principles, profits or just PR – triple P investments under the 

Principles June 2004, Banktrack, for example, suggested that the project 
continued ‘virtually unaltered’ in spite of the adoption of the Equator 
Principles. Furthermore, in June 2003, 72 human rights and environment 
groups from 29 countries called for a moratorium on the BTC pipeline, 
arguing that it would worsen the human rights situation along the pipeline 
route, and that a background of lack of freedom of speech in the region 
made proper consultation impossible 
(www.bakuceyhan.org.uk/press_releases/ news08.htm). 

140 For a copy of ABN AMRO’s press release of 10 December 2003 
explaining the reasons for its participation in the project, see 
www.abnamro.com/com/about/data/abnamro_btcpipeline.pdf. The BTC 
legal documents are available at www.bakuceyhan.org.uk/links.htm. 
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understandable in light of the Equator Principles. ABN AMRO thought it 
necessary to explain publicly why it decided to participate in the BTC 
pipeline funding and carried out environmental/social due diligence 
accordingly. Citigroup also exhibited a high degree of transparency 
(including its independent review) about making the decision to lend to this 
project. 

The surprising aspect was that a number of non-Equator Banks chose to 
disclose in a similar fashion. Société Générale, one of the joint arrangers in 
the financing of the BTC pipeline project and a non-Equator Bank, justified 
its decision to participate in the syndicate because independent consultants 
and a number of multilateral organisations, such as the IFC and the EBRD, 
had externally assessed the project. In addition, public bodies with 
extensive experience in the field and extremely high environmental, social 
and human rights standards were also involved in funding the project141. 

Similarly, Insight Investment (Bank of Scotland’s fund management arm) 
organised meetings between sponsors, lenders, institutional investors and 
NGOs to discuss human rights, environmental impacts and legal issues 
relating to the BTC pipeline. Although the high degree of transparency 
experienced in the BTC case is atypical, it is indicative of a trend among 
both the Equator Banks142 and non-Equator Banks towards greater 
transparency143. 
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141 Société Générale Sustainable Development Report, 2003. 
142 See, for example, HSBC’s Sustainability Report 2004. 
143 The question of accountability and transparency also applies to public 

bodies such as the ECGD. cf TIC report on Implementation of the ECGD’s 
Business Principles, 8 March 2005. 
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Adoption of the Equator Principles effectively requires the Equator Banks 
to review their loan documentation package in light of the wider social and 
environmental assessment, monitoring and enforcement obligations that 
apply. The Equator Principles, however, are voluntary guidelines adopted 
by Equator Banks. It is therefore inappropriate for lenders to oblige 
borrowers to comply with them. It is competent and desirable for lenders to 
require borrowers to comply with the EMP and environmental laws 
(defined as is appropriate to each case to cover social and environmental 
laws of the host country and transnational and international legislation, 
conventions and treaties dealing with the environment, employment, health 
and safety and human rights) and the policies and guidelines of the World 
Bank and IFC that underpin the Equator Principles. 

aÉÑáåáíáçå=~åÇ=ÇÉêçÖ~íáçå=
From the survey and in our experience, it is market practice that to the 
extent it is used at all in loan documentation, the definition of the Equator 
Principles is taken from the current published version at financial close. 
However, this practice may create a tension between the expectation of 
NGOs and other stakeholders that the Equator Banks will implement the 
Equator Principles as they evolve, and the need of borrowers for certainty.  

Another important issue is whether Equator Banks will entertain borrower 
requests for specific derogation from the policies and guidelines of the IFC. 
If Equator Banks follow the IFC and allow exceptions to the Equator 
Principles, this presents interesting questions of principle, implementation 
and transparency.  

båîáêçåãÉåí=_~åâ=
Almost without exception, at least in our view, one of the Equator Banks in 
the syndicate should take the role of Environment Bank. The loan 
documentation should expressly provide that the role of Environment Bank 
is not delegable to a non-Equator Bank as the Environment Bank role 
entails onerous assessment, monitoring and enforcement obligations as a 
means of managing the reputational risk to which the Equator Banks are 
exposed. However, our survey indicates that this is not always the case. 
BTC is the prime example of Equator Banks led by a non-Equator Bank on 
social and environmental assessment, monitoring and reporting. Although 
there has been no suggestion that the bank in question has neglected to 
address the issues that an Equator Bank would address, it does look 
awkward. 

`çåÇáíáçåë=éêÉÅÉÇÉåí=
Typically, all lenders would have to approve the conditions precedent 
before the borrower can draw under any facility. This should afford Equator  
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Banks the required degree of negative control if, for any reason, they were 
dissatisfied with the social and environmental aspects of a project. 

Detailed conditions precedent are likely to include: 

 certification by the borrower that the environmental representations and 
warranties are true and correct, possibly subject to a materiality 
qualification; 

 copies of all (material) authorisations and approvals required to be 
issued by any governmental agency as part of any environmental 
compliance procedure under any applicable environmental laws; 

 receipt of all of the environmental consultants’ reports and other reports 
that will be required to address the adequacy of the environmental 
assessment process, the project categorisation and compliance with 
applicable laws and environmental and social policies and specified 
social and environmental laws, treaties, regulations and guidelines; and 

 receipt of the EMP for the construction phase of the project. 

In addition, for projects where the social impact is likely to be high, lenders 
might require as a separate condition precedent (or as an extension to the no 
material adverse event (MAE) condition) a confirmation that no social 
unrest event has occurred or is continuing. For this to be acceptable to 
sponsors, it would have to refer directly to the project and must have 
sufficient impact to threaten the existence of the project and last long 
enough to be reasonably likely to affect the timing of the implementation of 
the project.  

Furthermore, one consultant argues there is a need for compliance 
‘conditions’ to be attached to project loan agreement ‘milestones’ and 
related to EMP implementation issues. These conditions should be based on 
adaptive management with penalties for non-performance. 

However, Amec disagrees, as in its view ‘no social unrest’ provisions may 
be an unreliable performance indicator. The issues, it suggests, are too 
dynamic and cause-effect relationships are too complex. The indicators 
need to be project-specific and proactive and frequent monitoring on site is 
required. 

oÉéêÉëÉåí~íáçåë=~åÇ=ï~êê~åíáÉë=
Our survey and experience indicate that specific provisions should be 
included under which a borrower represents and warrants (and where 
appropriate, repeats at relevant times) that: 
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 it has provided to the lenders all reports and (material) information on 
social and environmental matters in its possession or control; 

 no environmental claims (defined, if thought necessary, to include 
social matters, such as claims of human rights abuse, or subject to 
being in writing or an appropriate level of materiality) have been 
commenced or threatened against it;  

 it has developed, constructed and (if applicable) operated and 
maintained the project (or procured the same) in compliance with (i) 
the EMP and (ii) Environmental Laws144 and (iii) the lenders’ 
environmental and social policies and guidelines145; and  

 it has in place robust and externally verified systems and processes for 
recording, reporting on and responding to grievances and complaints. 

There will usually be some tension between the borrower and the lender 
over the nature of the compliance warranty. Equator Banks should be wary 
of diluting compliance warranties by the use of materiality thresholds 
(particularly the use of MAE or material adverse change (MAC) thresholds) 
as the more such warranties are qualified, the greater the risk of damage to 
reputation and the less straightforward enforcement becomes.  

Nevertheless, the use of environmental hair triggers is not to be encouraged 
(indeed it may itself be a breach of the Equator Principles to do so) if this 
will accelerate unreasonably or unfairly repayment or call-in of the loan 
merely to protect the reputation of some of the lenders. Rather, enforcement 
should be subject to carefully drafted warning processes and remediation or 
default correction periods as the Equator Banks need also to bear in mind 
the potential risks of exercising step-in rights or taking other action to 
enforce their security over a project which is not environmentally 
compliant. This is because of the potentially greater likelihood of exposure 
to environmental liabilities, whether directly through the lender having 
taken control of the project or indirectly through contractual indemnities 
granted to step-in vehicles/receivers who take control on behalf of the 
Equator Banks, irrespective of whether they might be legally agents of the 
borrower. All of the Equator Banks may wish to have step-in rights, but no  
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144 ‘Environmental Laws’ may be defined to include the lenders’ 

environmental and social policies and guidelines may be defined by 
reference to the underlying UN, ILO, WHO, World Bank and IFC policies 
and guidelines, with any derogation agreed by the Equator Banks. 

145 This is a sensitive proposal, therefore it should be ensured that loan 
documentation contains provisions for borrowers to demonstrate that they 
have in place robust and externally verified systems and processes for 
recording, reporting on and responding to grievances and complaints. 
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bank enters into loan agreements with the expectation or hope that step-in 
rights will be exercised. 

råÇÉêí~âáåÖë=
In addition to the general undertaking in the loan agreement to comply with 
all laws, a separate undertaking should be drafted that obliges the borrower 
to comply (or procure compliance) in all respects with (i) the EMP; (ii) 
environmental and social laws; and (iii) lenders’ environmental and social 
policies and guidelines. 

Borrowers may resist an obligation to comply with the Equator Principles 
on an ongoing basis for the reason that it is not for the borrower to comply 
with the Equator Principles but with the EMP. However, the same effect 
can be achieved if the obligation is cast as an obligation to procure 
compliance with the requirements of the EMP prepared (both for 
construction and operational phases) for the project. The EMP is required to 
reflect the requirements of environmental laws and the agreed 
environmental and social guidelines and policies of the lenders. EMP 
undertakings should also include obligations to prepare and deliver (in a 
satisfactory form, annually or more frequently if an environment-related 
default or social infringement, such as abuse of human rights, has occurred) 
an update of the EMP incorporating any changes to the project; and to 
periodically review the EMP and inform the relevant agent if any 
modification is required based on changes to the project.  

The reporting obligations in the loan documentation should oblige the 
borrower to provide promptly all material information and reports provided 
to the borrower by the construction contractor, environmental and social 
consultants, and the operator under the respective EMP. The obligations 
should also require the borrower to inform the relevant agent of any 
environmental claim or social infringement claim against it which is 
current, pending or threatened; any circumstance that could reasonably be 
expected to trigger environmental liability, liability for breach of social 
protection laws, or to affect the borrower’s compliance with environmental 
law and/or the EMP; and any facts or circumstances which are reasonably 
likely to result in any claim being commenced or threatened against it. 
Again, there will be some tension between borrower and lender as to the 
qualification of such undertakings which may be resolved either by ad hoc 
waiver of acts of default or by a more structured approach to default events. 

bîÉåíë=çÑ=ÇÉÑ~ìäí=
The loan agreement will contain a general event of default for failure to 
comply with the undertakings in the document. A separate default should be 
included for failure to comply with the borrower’s undertakings relating to 
environmental matters, which would cover the EMP, environmental laws  
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and, as defined appropriate to each project, environmental claims and 
environmental liability. The environmental default must include a cure 
period that satisfies the requirement of the Equator Principle 8; that the 
Equator Banks engage with the borrower to afford it the opportunity to 
rectify the default. 

fåíÉêÅêÉÇáíçê=áëëìÉë=~åÇ=Åçåíêçä=
Our survey indicates that an issue for Equator Banks to consider is the 
negotiation of intercreditor rights with the other lenders to ensure that 
Equator Banks retain a controlling vote (or at least negative control) in 
environmental matters. Depending on the size of the commitments of the 
Equator Banks in a syndicate and the relative size that the commercial bank 
tranche bears to other tranches of the overall financing package, Equator 
Banks may find themselves outvoted on intercreditor voting if a block on 
non-Equator Banks/other financial institutions hold the requisite voting 
entitlement when action on an environmental issue is being decided. 

We are aware from our survey that some Equator Banks have favoured the 
use of special weighted voting rights for any action to amend, vary, grant 
consents or enforce any provision of the loan documentation relating to 
environmental matters, although this suggestion was not universally 
accepted. The use of such rights is justified because the Equator Banks face 
a greater risk to their reputation if they are not seen to be taking action to 
enforce environmental requirements that have been agreed to by the 
borrower. We do not expect that syndicate members who are non-Equator 
Banks or other co-financiers or borrowers will accept this argument because 
to do so would weaken their voting rights and hence power over decision-
making.  

However, a similar result could eventually be achieved by the use of a step-
down process, applying a progressively smaller percentage of lenders 
whose decision is required to take the relevant action such that ultimately 
the Equator Banks could act alone if the majority is not prepared to take the 
action required after the elapse of an agreed period. A more acceptable 
solution may be to allow the Equator Banks to exercise negative control 
over the relevant decision by providing that the lender consent level is set 
sufficiently high, say 80 per cent of outstanding 
commitments/participations, to include at least one of the Equator Banks. 
This will at least ensure that the environmental requirements negotiated at 
the outset of the financing cannot be avoided by a majority that does not 
include the Equator Banks. 

póåÇáÅ~íáçå=áëëìÉë=
A common component of primary syndication is the roadshows conducted 
by the lead arrangers and representatives of the borrower. This is an  
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opportunity for Equator Banks who are considering participating in the 
financing to put questions to the lead arrangers and the borrower over the 
social and environmental impacts of the project. Given the growing 
importance of compliance with the Equator Principles, lead arrangers may 
choose to market this as a selling point to potential participants. Participant 
banks are generally permitted to request that the reports produced by the 
arrangers’ technical adviser be provided to them and should avail 
themselves of the opportunity to review this material. Lead arrangers 
should (and in our experience often do) make the point to sponsors that 
rigorous compliance with the Equator Principles will aid syndication 
(keeping the door open to Equator Banks that form a significant proportion 
of project financiers). 

For secondary syndication, Equator Banks who are considering 
participating can mitigate their reputational risk by demanding copies of the 
technical advisers’ reports (even if there is no opportunity to discuss these 
with the technical advisers) and having their internal environmental experts 
review these together with the information memorandum. Equator Banks 
should also request discussions with the Environment Bank to ascertain (i) 
whether the environment related provisions in the loan documentation are 
being properly policed and (ii) whether the borrower is complying with 
them.  
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oÉÉÇ=eìééã~åI=m~êíåÉêI=bojNQU

 
What ERM describes is the beginning of a paradigm shift among lending 
institutions and in credit risk assessment, which it attributes largely to the 
adoption of the Equator Principles by leading international commercial 
banks. 

Our own research tends to confirm ERM’s findings that environmental and 
social issues are no longer treated as peripheral for lending institutions, but 
have moved into the mainstream. Whether the Equator Principles will play 
a leading role in influencing credit risk assessment remains to be seen. 
Indeed, it is arguable that this may not actually be their purpose, as the 
Equator Principles do not promote environmental and social values over all 
others, but merely ensure that they are accorded proper weight in the 
decision. 

läÇ=ïáåÉ=áå=åÉï=ÄçííäÉë=
The levelling up effect of the Equator Principles, by which non-Equator 
Banks follow even if they do not adopt the Equator Principles, is clearly 
established. Even some NGOs recognise that the Equator Banks have come 
a long way in just over a year, and it is also clear that, to many banks,  
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146 Paul Watchman discusses this in his article ‘Beyond the Equator’, 

Environmental Finance, June 2005. 
147 HSBC, Climate Group Launch, Speech by Sir John Bond, 27 April 2004.  
148 ERM report – Credit risk management – banking industry integrating 

environmental and social issues – how much and how fast?, 2004. 
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project finance is a staging post on the road to adopting robust 
environmental and social policies, not the end of the journey.  

It is likely, therefore, that the Equator Principles will act as a stepping-stone 
for other policies, extending beyond project finance and aimed at increasing 
sustainability in industries potentially damaging to the environment. For 
example, at its AGM on 28 May 2004, HSBC launched a new international 
guideline for the forest land and forest products sector, with a view to 
ensuring that HSBC’s involvement in this potentially sensitive sector is 
consistent with sustainability principles. The guideline, briefly, states that 
HSBC’s preference is to deal with customers in this sector that are either 
operating managed forests certified by the Forest Stewardship Council 
(FSC), or equivalent FSC recognised standard, or who trade in products that 
are FSC-certified or equivalent149. Many banks have adopted similar 
foresting stewardship and climate change initiatives. In addition, the 
Climate Group initiative was launched by HSBC in April 2004, and the 
Bank of America in May 2004 adopted environmental guidelines that set 
targets and deadlines for reduction of greenhouse gas emissions, based on 
the recommendations of the Intergovernmental Panel on Climate Change.  

JPMorgan Chase, however, appears to have gone further even than other 
banks by adopting an environmental policy which incorporates an 
environmental management system that includes planning, training, 
implementation, measurement, reporting and review, and that will apply to 
new business and existing business that comes up for renewal or extension 
after 1 September 2005. ABN AMRO, moreover, maintains that it has 
already extended the application of the Equator Principles by including all 
corporate lending in the oil, gas and mining sectors. Again, this is indicative 
of the wider application of sustainability and environmental/social 
responsibility principles. In areas such as upstream oil and gas projects 
(historically carried out largely through balance sheet financing), there is 
also an observable trend towards a similar approach being taken to that 
required by the Equator Principles (‘Equator-Lite’). 

Another potential development involves banks using the experience 
obtained through the Equator Principles in order to develop general lending 
standards. For example, in 2003 Citigroup strengthened its environmental 
policy framework with the adoption of the Global Corporate & Investment 
Banking (GCIB) Group’s Environmental and Social Risk Management 
Policy. The GCIB policy applies a rigorous environmental and social  
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affected societies, such as land title and land use rights; the rights of 
indigenous people; community relations and workers’ rights; and economic 
benefits from forest land use.  
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review of financial transactions above $50m where the use of proceeds is 
known to Citigroup and is largely based on the Equator Principles. WestLB 
thought it likely that the Equator Principles would be applied to more of the 
bank’s products in the future, including commodity trade financing and 
export financing150. 

ÚbåîáêçåãÉåí=êáëâ=áë=ÄìëáåÉëë=êáëâW=áíÛë=~ë=ëáãéäÉ=~ë=íÜ~íK=pç=çìê=áÖåçê~åÅÉ=çÑ=
ÉåîáêçåãÉåí~ä=êáëâë=Å~å=äÉ~Ç=íç=Åçëíäó=äáíáÖ~íáçåI=Äìí=áí=Å~å=~äëç=äÉ~Ç=íç=
åÉÖ~íáîÉ=éìÄäáÅáíó=~åÇ=ÉîÉå=êÉîÉåìÉ=êÉÇìÅíáçåKÛ==

_ÉêåÇ=pÅÜ~åòÉåÄ~ÅÜÉêI=eÉ~Ç=çÑ=båîáêçåãÉåí~ä=oáëâI=`êÉÇáí=pìáëëÉNRN

 
Responsible financing practices are in fact moving beyond screening only 
large projects. F&C Asset Management’s 2002 Benchmarking Study on 
environmental credit risk found that a number of European banks are 
considering environmental credit risks in all their lending processes, as a 
means of reducing liability exposure152. Such practices have also emerged 
in north and south America, Australia and Africa.  

The question is: how far will the banks go? It is possible to discern that 
some Equator Banks, such as JPMorgan Chase, Citigroup, Bank of 
America, HSBC and ABN AMRO, are already applying the Equator 
Principles widely, whereas others do appear to be more reactive to NGO 
pressure than proactive. 

Our view is that banks are increasingly sensitive to the need for rigorous 
environmental and social impact assessment in general decision-making, as 
evidenced by their commitment to CSR and to fighting climate change and 
illegal logging, and their attempts to address these issues in different and 
very difficult industry sectors.  

Whether governments will compel banks and companies, beyond their 
Operating and Financial Review and other procedural requirements, to 
adopt CSR policies that reflect greater environmental and social awareness 
largely depends on the success of voluntary initiatives such as the Equator 
Principles and their implementation by the Equator Banks themselves. 

In addition to a range of internal policies aimed at sustainable investment, it 
is likely that banks will develop alternative networks and initiatives that 
will exist alongside the Equator Principles. For example, to date over 200  

==================================================================
150 Bank of America reaffirmed its commitment in April 2004 to the Ceres 

Principles, a 10-point code of corporate environmental conduct. 
151 As cited in ‘Banks’ green pledge earns mixed response’, Swissinfo, 

10 June 2003.  
152 Business Day, South Africa, 14 July 2003. 
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financial institutions (including Barclays, Dexia, HSBC, Royal Bank of 
Scotland Group and WestLB) have joined the UNEP Finance Initiative. The 
initiative, which claims to provide its members with a network of expertise 
and contacts forum for engagement with public and private sectors and 
access to best practice, is intended to help financial institutions to cope with 
increasing public scrutiny and turn it to their advantage. Commitment to the 
initiative involves signing a UNEP Statement by Financial Institutions on 
the Environment and Sustainable Development. Each signatory commits 
itself to promotion of sustainable development by supporting the 
precautionary approach to environmental management, complying with 
local, national and international environmental regulations, recognising, 
identifying and quantifying environmental risks, developing and publishing 
a statement of their environmental policy, and reporting on their activities. 
Although less concrete than the Equator Principles, the initiative is 
indicative of the general trend towards co-operation on environmental, 
social and political issues among financial institutions.  

The $50m financial threshold in its present form may not be sustainable and 
it is likely to be abolished. If Equator Banks are not interested in lending to 
sponsors seeking to develop projects under the threshold, they may wish to 
consider whether (subject to the bank’s relationship with its client) it makes 
more sense to pull out of this end of the project finance market rather than 
risk its reputation on a project that has a relatively low value but presents 
the risk of causing significant environmental harm or damage.  
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ARMã=
As a number of Equator Banks have effectively lowered or abandoned this 
threshold, should the $50m threshold be retained, given the need to ensure 
that all projects that have negative social or environmental impacts are 
assessed properly?  

bñíÉåëáçå=
Is it appropriate to extend or apply the Equator Principles or a variant of 
them to areas of banking other than project finance? 

pÅçéÉ=
If so, what other areas of banking would the Equator Banks include or 
exclude? Why? 

fc`=oÉîáÉï=
Should the Equator Principles continue to mirror IFC Safeguard Policies 
post-review? 

aáëÅäçëìêÉ=Äó=bèì~íçê=_~åâë=
Should Equator Banks each disclose, as part of their annual CSR reporting, 
general information about the number (as HSBC has done) of Equator 
Principles projects actively considered? This will include the number of 
projects in each sector; the number of projects in each Equator Principles 
category; types and categories of projects assessed by them each year; and 
the number of projects accepted and rejected by the Equator Bank, as well 
as derogations from the Equator Principles. 

aáëÅäçëìêÉ=Äó=ëéçåëçêë=
If it is accepted that Equator Banks themselves should not disclose any 
client commercial information or information about a project that is not in 
the public domain, should each Equator Bank encourage project sponsors to 
make as much social and environmental information as possible available to 
the public? Should this be the subject of a loan agreement covenant? 

^ìÇáíë=
Should Equator Banks be externally audited each year to ensure that the 
Equator Principles have been applied appropriately to a sample of case 
studies of projects?  

qççäâáíë=
Can Equator Principles assessment be adequate without better development 
of assessment tools for social impact? 

oÉéçêíáåÖ=
Should Equator Banks disclose the findings of the external audit as part of 
CSR reporting? 
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^ééçáåíãÉåí=çÑ=lãÄìÇëã~å=
Should the Equator Banks appoint an Equator Principles Ombudsman to 
review complaints and audit compliance with the Equator Principles by 
stakeholders as to alleged misapplication of the Equator Principles by an 
Equator Bank? 

oçäÉ=çÑ=lãÄìÇëã~å=
If so, should the Equator Principles Ombudsman be modelled on the IFC 
Compliance/Advisor Ombudsman or one of the many public or private 
sector ombudsmen? 

mçïÉêë=çÑ=lãÄìÇëã~å=
What should the powers of the Equator Principles Ombudsman be? 

cìää=êÉîáÉï=Äó=lãÄìÇëã~å=
Should the powers of the Equator Principles Ombudsman be limited to 
auditing complaints and investigating the alleged misapplication of the 
Equator Principles, or should its powers include review of the merits of the 
case and the exercise of discretion by the Equator Bank? 

pÅçéÉ=çÑ=lãÄìÇëã~åÛë=áåíÉêîÉåíáçå=
Should the powers of the Equator Principles Ombudsman be limited to 
cases where the complainant has no effective legal redress, or be excluded 
in cases where the complainant or another interested party initiated legal 
proceedings about the same subject matter? 

aáëÅäçëìêÉ=Äó=lãÄìÇëã~å=
If it is agreed that there should be a Principles Ombudsman, should the 
Equator Principles Ombudsman publish an annual report of complaints, 
findings and recommendations but keep confidential the identity of the 
sponsor, the project and the complainant? 

aÉîÉäçéãÉåí=çÑ=ÄÉëí=éê~ÅíáÅÉ=ÖìáÇÉäáåÉë=
Should best practice guidelines be developed to provide a model for how 
project managers should address the Equator Principles as part of the 
project life cycle? 

o~áëáåÖ=~ï~êÉåÉëë=çÑ=íÜÉ=bèì~íçê=mêáåÅáéäÉë=
What steps should be taken to make sponsors more aware of the Equator 
Principles and how will their requirements affect the project life cycle? 
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däçëë~êó=

BTC pipeline Baku-Tbilisi-Ceyhan pipeline 

CSR corporate social responsibility 

ECA export credit agency 

ECGD Export Credits Guarantee Department 

EA environmental assessment 

EMP environmental management plan 

Environment Bank the bank that will receive information from the 
borrower and other project participants relating to 
the Equator Principles and which will be expected 
to monitor the construction and operation of the 
project. 

Equator Banks banks and other financial institutions that have 
adopted the Equator Principles 

Equator Principles  Equator Principles, namely, a set of principles 
signed by a number of project finance banks and 
other financial institutions starting in June 2003. 
The Equator Principles commit the signatories to 
addressing environmental, social and human rights 
issues in project finance. 

FoE Friends of the Earth 

IFC International Finance Corporation 

ILO International Labour Organisation 
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JBIC Japan Bank for International Co-operation 

MAC material adverse change 

MAE material adverse effect 

MLA multilateral lending agency 

NGO non-governmental organisation 

non-Equator Banks banks and other financial institutions that have not 
to date adopted the Equator Principles 

RAN Rainforest Action Network 

Technical Bank The bank, which on behalf of a syndicate, looks 
into the technical issues relating to the project 
including, sometimes, environmental and social 
issues. Distinguished from the Environment Bank, 
which only looks at the environmental and social 
aspects of the project. 

TIC Trade and Industry Select Committee 

UNEP United Nations Environment Programme 

WHO World Health Organisation 

WWF World Wide Fund for Nature 
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pçãÉ=äÉÖ~ä=áëëìÉë=
In this Annex, we briefly discuss some of the legal issues that emerged as 
part of our survey. The discussion is neither comprehensive nor definitive 
but, hopefully, raises these issues in a way in which a sensible dialogue 
may take place among interested parties. 

fåíÉêå~íáçå~ä=ä~ï=
An obvious compliance problem arises when the host state’s domestic legal 
regime contains minimal or inadequate protection for the environment or 
the human rights of those affected by the project; or where adequate legal 
protection is provided on paper, but very little enforcement occurs; or 
access to justice and effective legal redress is denied. This situation, which 
is relatively common, does not necessarily imply that the host state has 
scant regard for the environment or human rights, but may simply be 
indicative of the lack of local capacity to draft or implement what are 
frequently complex legal provisions.  

rëÉ=çÑ=áåíÉêå~íáçå~ä=ëí~åÇ~êÇë=
In such a case, a common solution is to provide that the parties (including 
the host state) will apply some internationally recognised legal standards – 
eg the ‘Core Conventions’ of the International Labour Organisation or the 
rights protected by the International Covenant on Economic, Social and 
Cultural Rights – to the project. However, care needs to be taken lest the 
application of non-domestic standards is misunderstood (by NGOs) or 
where perfectly appropriate legal norms or standards are in place. 
Reference to these widely ratified international instruments is not usually 
resented by the host state as the imposition of first-world values, as most 
members of the United Nations have acceded to them and few states are 
prepared to object to the use of norms which are already binding on them in 
international law.  

Many of these obligations, of course, are cast in general terms, but they at 
least set the boundaries of acceptable behaviour as between the parties to 
the project. In some cases, particularly regarding the protection of the 
environment, quite advanced international or transnational standards may 
be adopted, for example a project may be subject to EU environmental 
standards, which are both detailed and demanding. Indeed, sponsors and 
their bankers often seek the use of such advanced environmental and social 
standards, as their application to the project means that the sponsors and 
bankers concerned are unlikely to face criticism in their home states for 
having exported pollution or settled for labour or other human rights 
standards that would be unacceptable at home.  
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iÉåÇÉê=äá~Äáäáíó=
Even outside the realm of international law, taking all of the potential 
liability difficulties together, it may be that the Equator Principles bring 
banks and their officers and directors within categories of legal liability, 
including criminal liability. This is because they receive information 
regarding environmental performance or legal non-compliance as part of 
the ongoing monitoring of the contribution or operations of a project 
required by the Equator Principles. Therefore, conditions precedent where a 
bank may be seen as ‘signing off’ that a standard reached is acceptable or 
covenants in loan documentation and management of the monitoring of 
documentation need to be carefully handled by the bank in order to guard 
against such risks.  

lÑÑÉåÅÉë=êÉä~íÉÇ=íç=åçåJÇáëÅäçëìêÉ=çÑ=éçääìíáçå=çê=ÉåîáêçåãÉåí~ä=
Ü~êã=
In a number of jurisdictions, it may be an offence for the owner of project 
property (which may include a bank which has taken possession of a 
property), management or key personnel to fail to disclose to a regulator 
information they become aware of relating to environmental pollution or 
harm. This is the case, for example, in the Netherlands and parts of 
Germany for groundwater pollution. Lenders ought to be aware, therefore, 
of the possibility that as ‘owners’ failure to disclose such information to 
appropriate environmental authorities, particularly but not only where it has 
reason to believe that the borrower has not complied with its reporting 
obligations, may result in legal liability for the bank or its directors and 
officers. 

håçïáåÖäó=éÉêãáííáåÖ=
Banks should consider whether they wish to be in the position of having the 
right to force the borrower to remedy pollution or contamination. If banks 
do wish to have such a right and fail to exercise it, then potential liability 
for ‘knowingly permitting’ might be alleged to arise. In jurisdictions such 
as the UK and India, legal liability may arise on the basis that a person 
‘knowingly permits’ pollution. The more information that banks require 
(bearing in mind that where the solvency of an operation is questionable 
banks are likely to become much more actively involved in the 
management of the project) or possess about such matters, the greater their 
potential exposure to liability for knowingly permitting, where they have a 
right to compel compliance by the borrower but fail to do so.  

There may also be similar or analogous liability triggers, such as 
principal/agency relationships, complicity in the acts or omissions leading 
to the pollution or failure to act to protect against or prevent pollution. 
There is a risk in such cases that information will be received by Equator 
Banks, but not acted upon or that the actions taken will be inadequate or  
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unnecessarily delayed and that inaction may, in certain circumstances, lead 
to an allegation of liability for the Equator Banks. It is therefore important 
that there should be a clear chain of communication within the bank 
discharging the Equator Principles function (the Environment Bank), and 
that a senior officer within the Environment Bank should supervise 
information assessment and communication within the Environment Bank 
itself and within the syndicate of banks. This should be an ongoing process. 

iá~Äáäáíó=çÑ=Ä~åâë=
As explained above, there are a number of reasons why a lender or a 
member of a banking syndicate may not be held to be liable for knowingly 
permitting pollution or similar environmental offences, such as: 

 the bank in question may not have actual knowledge; 

 in the absence of actual knowledge, a court may be unwilling to infer 
constructive knowledge on a syndicate of banks with actual knowledge 
of pollution, or at least impose it on a syndicate of banks including 
Equator Banks where actual knowledge is held only by the 
Environment Bank; 

 a bank which can show that is has been outvoted by the other members 
of a syndicate may not be regarded by the courts as having ‘permitted’ 
pollution or been complicit in human rights abuses; 

 legislators and regulators are less likely to target lenders with security 
interests as opposed to polluters and operators or owners themselves; 
and 

 at least in terms of liability or pollution, a preferential position may be 
provided for banks or receivers by the legislative or regulatory 
framework, such as that which exists under Part II A of the 
Environmental Protection Act 1990153, which provides specific 
exemptions from liability for environmental harm or damage for 
lenders and receivers. 

fåÑçêã~íáçå=êÉÅÉáîÉÇ=éìêëì~åí=íç=äç~å=ÇçÅìãÉåí~íáçå=
In some cases, a borrower will not be required to provide information on 
environmental breaches and claims unless that breach or claim does, or is 
likely to, result in a material adverse change (MAC) or MAE, each of 
which usually are defined as material only in terms of the ability of the 
borrower to repay the loan or to perform its material obligations under the 
project documents. In the case of the Equator Principles, however, there  
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may be a requirement under the EMP for information provided to Equator 
Banks or other lending banks to be periodically on a much lower threshold 
of required disclosure than MAC or MAE. Therefore, once a bank has 
acquired knowledge of pollution or other polluting activity, it may be 
sufficiently precise to raise questions whether liability may arise for the 
bank permitting the pollution or activity, even though it may not satisfy a 
MAC or MAE for that bank or any of the banks involved in the project. It is 
worth noting, finally, that banks are sometimes indemnified for losses 
arising from the borrower’s default, and are sometimes specifically 
indemnified by the borrower for losses incurred due to failure to comply 
with environmental laws/environmental claims. However, where the 
borrower is a special purpose vehicle whose only assets are the project 
assets, all of which are secured in favour of the lenders as is typically the 
case in project financings, the borrower may not have sufficient funds to 
meet such liability unless it has taken out extended environmental insurance 
cover, which is most unusual. 

`çåëíêìÅíáîÉ=âåçïäÉÇÖÉ=
Equator Banks ought to be aware that there may be no defence that 
knowledge of pollution is limited to a branch office or a junior employee. In 
these circumstances, the bank might be deemed to have constructive or 
implied knowledge. 

To avoid doubt, as a number of consultees have raised the issue, we are not 
arguing that the Equator Principles create a new legal liability for lenders. 
However, given the combination of greater and more detailed information 
being provided to the Equator Banks under EMPs, and the need for the 
banks to have power to take action in circumstances where a MACor MAE 
(the traditional protections for lenders) are triggered, there is a greater 
vulnerability for lenders to attract liability for ‘knowingly permitting’ 
pollution. 

aáêÉÅíçê=~åÇ=çÑÑáÅÉê=äá~Äáäáíó=
In addition to corporate liability, it is usually an offence for a director or 
officer of the company to cause pollution by act, omission or connivance, 
though some legal jurisdictions such as Germany impose strict liability on 
key personnel. There may be circumstances where communication to a 
senior banking official, director or officer may make that person liable for 
pollution. Telling the boss is the only way an environmental manager can 
escape liability. 
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An industry approach for financial institutions in determining, assessing 
and managing environmental and social risk in project financing. 

mêÉ~ãÄäÉ=
Project financing plays an important role in financing development 
throughout the world. In providing financing, particularly in emerging 
markets, project financiers often encounter environmental and social policy 
issues. We recognise that our role as financiers affords us significant 
opportunities to promote responsible environmental stewardship and 
socially responsible development. 

In adopting these Principles, we seek to ensure that the projects we finance 
are developed in a socially responsible manner and reflect sound 
environmental management practices. 

We believe that adoption of and adherence to these Principles offers 
significant benefits to ourselves, our customers and other stakeholders. 
These Principles will foster our ability to document and manage our risk 
exposures to environmental and social matters associated with the projects 
we finance, allowing us to engage proactively with our stakeholders on 
environmental and social policy issues. 

Adherence to these Principles will allow us to work with our customers in 
their management of environmental and social policy issues relating to their 
investments in the emerging markets. 

These Principles are intended to serve as a common baseline and 
framework for the implementation of our individual, internal environmental 
and social procedures and standards for our project financing activities 
across all industry sectors globally. 

In adopting these Principles, we undertake to review carefully all proposals 
for which our customers request project financing. We will not provide 
loans directly to projects where the borrower will not or is unable to comply 
with our environmental and social policies and processes. 

pí~íÉãÉåí=çÑ=éêáåÅáéäÉë=
We will only provide loans directly to projects in the following 
circumstances: 
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1 We have categorised the risk of a project according to internal 
guidelines based upon the environmental and social screening criteria 
of the IFC as described in the attachment to these Principles (Exhibit I).  

2 For all Category A and Category B projects, the borrower has 
completed an Environmental Assessment (EA), the preparation of 
which is consistent with the outcome of our categorisation process and 
addresses to our satisfaction key environmental and social issues 
identified during the categorisation process.  

3 In the context of the business of the project, as applicable, the EA 
report has addressed: 

a) assessment of the baseline environmental and social conditions; 

b) requirements under host country laws and regulations, applicable 
 international treaties and agreements; 

c) sustainable development and use of renewable natural resources; 

d) protection of human health, cultural properties, and biodiversity, 
 including endangered species and sensitive ecosystems; 

e) use of dangerous substances; 

f) major hazards; 

g) occupational health and safety; 

h) fire prevention and life safety; 

i) socio-economic impacts; 

j) land acquisition and land use; 

k) involuntary resettlement; 

l) impact on indigenous peoples and communities; 

m) cumulative impact of existing projects, the proposed project, and 
 anticipated future projects; 

n) participation of affected parties in the design, review and 
 implementation of the project; 

o) consideration of feasible environmentally and socially preferable 
 alternatives; 
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p) efficient production, delivery and use of energy; and 

q) pollution prevention and waste minimisation, pollution controls 
 (liquid effluents and air emissions) and solid and chemical waste 
 management. 

Note: In each case, the EA will have addressed compliance with applicable 
host country laws, regulations and permits required by the project. Also, 
reference will have been made to the minimum standards applicable under 
the World Bank and IFC Pollution Prevention and Abatement Guidelines 
(Exhibit III) and, for projects located in low and middle income countries as 
defined by the World Bank Development Indicators Database, the EA will 
have further taken into account the then applicable IFC Safeguard Policies 
(Exhibit II). In each case, the EA will have addressed, to our satisfaction, 
the project’s overall compliance with (or justified deviations from) the 
respective above-referenced Guidelines and Safeguard Policies.  

4 For all Category A projects, and as considered appropriate for Category 
B projects, the borrower or third party expert has prepared an 
Environmental Management Plan (EMP) which draws on the 
conclusions of the EA. The EMP has addressed mitigation, action 
plans, monitoring, management of risk and schedules.  

5 For all Category A projects and, as considered appropriate for Category 
B projects, we are satisfied that the borrower or third party expert has 
consulted, in a structured and culturally appropriate way, with project-
affected groups, including indigenous peoples and local NGOs. The 
EA, or a summary of it, has been made available to the public for a 
reasonable minimum period in local language and in a culturally 
appropriate manner. The EA and the EMP will take account of such 
consultations, and for Category A Projects, will be subject to 
independent expert review.  

6 The borrower has covenanted to:  

a) comply with the EMP in the construction and operation of the 
 project;  

b) provide regular reports, prepared by in-house staff or third party 
 experts, on compliance with the EMP; and  

c) where applicable, decommission the facilities according to an 
 agreed Decommissioning Plan.  

7 As necessary, lenders have appointed an independent environmental 
expert to provide additional monitoring and reporting services.  
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8 In circumstances where a borrower does not comply with its 
environmental and social covenants, such that any debt financing 
would be in default, we will engage the borrower in its efforts to seek 
solutions to bring it back into compliance with its covenants.  

9 These Principles apply to projects with a total capital cost of US$50m 
or more.  

The adopting institutions view these Principles as a framework for 
developing individual, internal practices and policies. As with all internal 
policies, these Principles do not create any rights in, or liability to, any 
person, public or private. Banks are adopting and implementing these 
Principles voluntarily and independently, without reliance on or recourse to 
IFC or the World Bank. 
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NGOs play a major role in the analysis of project finance transactions. 
Though they may be considered by many parties to provide unhelpful 
criticism of projects, lenders and sponsors, they have been an important 
driver behind the development of the Equator Principles. 

While at one time NGOs could be divided between pressure groups that 
focus on a single issue, such as stopping a particular project, and those that 
had a general interest in, for example, protecting the environment, these 
distinctions have become increasingly blurred. NGOs are increasingly well 
informed, and have made notable progress in persuading even major banks 
to change their attitudes to social and environmental protection. 

In recognition of these factors and the consequential need for parties 
involved with major transactions to protect their reputations, David Hunter 
of the American University’s Washington College of Law has developed 
the following 10 guidelines for companies and financial institutions to 
manage reputational risk: 

1 Compliance with local laws is not enough. 

2 Don’t bribe. 

3 Don’t sleep with the military. 

4 Be transparent. 

5 Prevent and avoid (not mitigate) environmental impact. 

6 Benchmark to a recognised and robust standard and comply with those 
standards. 

7 Consult: listen and learn. 

8 Give something good or useful back to the community. 

9 Comply with standards. 

10 Don’t kid yourself. 

NPQ= _~åâáåÖ=çå=êÉëéçåëáÄáäáíó=
cêÉëÜÑáÉäÇë=_êìÅâÜ~ìë=aÉêáåÖÉêI=gìäó=OMMR=



=^ååÉñ=s

bèì~íçê=éêáåÅáéäÉë=Ó=èìÉëíáçåå~áêÉ=Ñçê=bèì~íçê=_~åâë=
This questionnaire is to be used to assist in making enquiries with certain 
Equator Banks regarding the implementation of the Equator Principles. 

 Issue Comments 

1 Implementation  

1.1 How has the bank implemented 
the Equator Principles? (eg does 
it have it own written internal 
policy?). What does adoption of 
the Equator Principles mean for 
the bank? 

 

1.2 Why did the bank adopt the 
Equator Principles? (eg 
management of reputational 
risk?) 

 

2 External or internal advisers? 
Recruitment 

 

2.1 Does the bank use external 
advisers or is there a dedicated 
team that manages the Equator 
Principles? If the latter, how big 
is your team? Have they 
environmental and social 
expertise? 

 

2.2 In managing the Equator 
Principles, does the bank 
delegate this function to the 
project finance team or is this 
the responsibility for internal 
environmental risk assessment 
specialists? 

 

2.3 Has the bank recruited new 
staff? If so, do they have 
specialist environmental skills 
or general risk management 
skills? 
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 Issue Comments 

3 Awareness and training  

3.1 Has the bank provided training 
to its staff? If so, what type? (eg 
IFC training). 

 

3.2 Has the training been limited to 
project finance teams or to 
sector specialists? 

 

3.3 Is the awareness level of the 
bank’s adoption of the Equator 
Principles consistent throughout 
the bank or limited to those 
teams whose business is most 
immediately affected by them? 

 

3.4 Has the bank encountered any 
internal resistance or 
indifference to the 
implementation of the Equator 
Principles? 

 

4 Experience  

4.1 How many deals where the 
bank has participated have 
involved the Equator 
Principles? What was the 
bank’s role (eg financial 
adviser, arranging bank, 
member of syndicate?). 

 

4.2 Types and category of projects 
(eg motorway, category B). 

 

4.3 Has the bank rejected any deals 
due to non-compliance with the 
Equator Principles? 
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 Issue Comments 

5 Consultants  

5.1 Has the bank engaged any 
environmental or social 
consultants on any deals 
involving the Equator 
Principles? 

 

5.2 Does the bank maintain a panel 
of approved environmental 
consultants? Would the bank 
object to a report from a 
consultant that was not on its 
approved panel? 

 

6 Risk assessment/due diligence  

6.1 How does the bank undertake 
due diligence to ensure 
compliance with the Equator 
Principles (eg engage an 
independent consultant?) 

 

6.2 Does the bank accept the 
environmental due diligence 
reports prepared by or on behalf 
of a non-Equator Principles 
bank without further review? 

 

6.3 Has the bank found any timing 
problems in undertaking due 
diligence given when it 
becomes involved in the 
project? 

 

6.4 If the bank is not part of the 
original arranging group, how 
much confirmatory 
environmental due diligence to 
ensure that a project is Equator 
Principles-compliant can it 
undertake on joining a 
syndicate? 
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 Issue Comments 

6.5 What tools does the bank use to 
categorise projects? 

 

6.6 How does the bank deal with 
the application of the Equator 
Principles when it is lending to 
a project alongside non-Equator 
Principles banks? Does the bank 
impose entry requirements on 
syndicate members? If not, how 
does the bank ensure that non-
Equator Principles banks will 
follow the Equator Principles in 
administering the loan? Has it 
considered qualified voting 
rights to give Equator Principles 
banks greater say on 
environmental matters? 

 

6.7 Does the bank perform an 
internal Equator Principles 
compliance audit? 

 

7 Documentation  

7.1 How is the bank managing the 
drafting required in lending 
documentation to cover issues 
involving the Equator 
Principles? 

 

7.2 Have issues have arisen 
regarding: 

 reporting requirements; 

 information handling; 

 voting rights/structures; 

 step-in rights/default; and 

 drawstops. 
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 Issue Comments 

8 Staged projects  

8.1 Staged projects – how has the 
bank dealt with pre-Equator 
Principles stages and post-
Equator Principles stages of a 
project? 

 

9 Client engagement  

9.1 Has the bank encountered issues 
in dealing with clients/ 
sponsors? 

 

9.2 How does the bank envisage 
raising client awareness of the 
Equator Principles or helping 
clients meet the challenge of the 
Equator Principles? 

 

9.3 How does the bank deal with 
powerful sponsors? 

 

10 Opportunities and challenges  

10.1 Does the bank see any 
particular challenges associated 
with implementation of the 
Equator Principles? (eg social 
issues). 

 

10.2 Does the bank consider that the 
Equator Principles will result in 
‘better projects’ for the bank 
and its clients? 

 

10.3  Do the banks regard sponsors 
mandating Equator Principles 
banks as a way to deflect/spread 
the risk of adverse NGO 
criticism? Should sponsors pay 
for this? 
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 Issue Comments 

10.4 How does the bank deal with 
NGOs in respect of the Equator 
Principles? 

 

11 Future  

11.1 Where does the bank see the 
Equator Principles going (eg 
limited to project finance or 
extended to export finance, 
acquisition finance or to general 
lending, particularly where the 
borrower has a limited business 
or the purpose of a general 
balance sheet loan is 
transparent)? Will there be 
certain ‘no-go’ areas (eg 
nuclear, extractive industries, 
tobacco?)? 

 

11.2 Has the bank adopted any 
sector-specific policies that go 
beyond the Equator Principles? 

 

12 Transparency  

12.1 How will the bank report on its 
application of the Equator 
Principles? 

 

12.2 Will it report on a general basis 
or specifically where it has 
turned down sponsors based on 
the Equator Principles? 
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International law firms such as Freshfields Bruckhaus Deringer represent a 
large number of clients in the financial sector including the IFC and a 
number of Equator Banks and non-Equator Banks, as well as project 
sponsors and contractors. We also work with many social and 
environmental consultants. In addition, we have a leading pro bono legal 
practice; as part of this, we advise a number of NGOs. Over 50 per cent of 
our pro bono practice relates to human rights issues. 

We have neither been paid for, nor sought payment for, work relating to 
producing this report and no payments have been made for participating in 
this survey. 

We supplied copies of our draft of this report to participants who were 
given an opportunity to make further comments. Where we have changed 
the contents of the report, we have made changes at our own sole discretion 
and in good faith in response to such comments or further recent 
developments to make the report more comprehensive and accurate than it 
would otherwise have been. 

All participants have been consulted on equal terms. With the exception of 
a limited number of late participants who approached us after work on the 
survey had begun, we supplied all participants with surveys and draft 
reports at the same time and have not declined requests for additional time 
to comment on the report.  

In addition, the IFC has asked us to make it clear that their willingness to 
review and comment on our draft report was not, and should not be 
construed as, an endorsement by the IFC of the report or any of its 
conclusions. 
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