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2. Where appropriate, represented by:
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1000 Ljubljana
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www.focus.si

Address:
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1000 Ljubljana
Slovenia

5. Telephone/fax/e-mail address:
Focus:
Tel: +386 1 515 40 80
Contact persons:

Lidija Ziv ¢&i¢, lidija@focus.si (Focus)

6. Field and place(s) of activity:

Focus, Association for Sustainable Developments a Slovenian
independent, non-governmental, apolitical and nafip environmental
organization. The mission of Focus is to stimulaselutions for
environmentally and socially responsible life thghueducation, awareness
raising and co-shaping policies in the field ofrdie change. Focus orients
its work on the issues of climate, energy, mohilgiobal responsibility and
consumption. In the framework of these issues, &omiganizes various
events, runs campaigns and practically orientejept® raises awareness,
monitors, analyzes, takes part in decision-maknuggsses, co-operates with
a variety of stakeholders and works with the medtze work runs at local
and national level, as well as at EU and intermatidevel.

7. Member State or public body alleged by the complaimot to have complied with
Community law:

Slovenia

The Republic of Slovenia,

Ministry of the Economy of The Republic of Slovani

The Office of the State Prosecutor General of tapuRlic of Slovenia,
Competition Protection Office of the Republic ob&nia,

National Review Commission for Reviewing Public &mement Procedures



8. Fullest possible account of facts giving rise donplaint:

A) Basic facts about the project

Termoelektrarna Sostanj, d.o.0. (Sostanj ThermavePdPlant, hereinafter referred to
as “TES”) is a limited company incorporated in Rinia which is a fully-owned
subsidiary of Holding Slovenske Elektrarne d.otbe (biggest producer and wholesaler
of electricity in Slovenia). Holding Slovenske Higlene d.o.o. is in turn wholly owned
by the Republic of Slovenia.

TES is located in the municipality of So3tanj, e tSale3ka Valley, approximately 80 km
north-east of LjubjanaTES plans to build a new 600 MW unit for the Softanite
power plant (hereinafter referred to as “Unit 6"hiah would replace the power plant’s
existing units 1-4 and possibly 5.

For the execution of civil works for the main teological plant of the new Unit 6, TES
invited tenders. However, TES did not follow the procedures prescribd for
awarding of public procurement by Directive 2004/17EC of the European Parliament
and of the Council of 31 March 2004 coordinating pmocurement procedures of entities
operating in the water, energy, transport and pastaices sectors (hereinafter referred
to as “Directive 2004/17/EC* or “the Directive”).

We assert that the procedure prescribed for awardig of public procurement by
Directive 2004/17/EC should have been followed.o prove this, we below give the
analysis of the Directive and the conditions undhbich it is to be applied. Further, we
outline the main reasons why the TES project dagsmeet the set out criteria and why
the Republic of Slovenia should be held responsibtenot implementing Directive
2004/17/EC.

Directive 2004/17/EC was violated due to the faife to publish all the information
required by the Directive and the failure to inform the relevant bodies of the
European Communities about the tender (violation ofArticles 42 and 44 of the
Directive). As a result, some of the genuinely imptant information about the
tender might not have reached all the potential teterers.

B) Application of Directive 2004/17/EC

Below, we summarise the pivotal arguments why theract for the execution of civil
works for the main technological plant of Unit 6aded by TES (hereinafter referred to
as “the assessed contract”) should be subjectrecidie 2004/17/EC.

B.1) Contracting entities

According to Article 2 Paragraph 2 of Directive 200//EC, the Directive shall apply to
contracting entitieswhich are contracting authorities or public undertakings and
which pursue one of the activities referred to midles 3 to 7.

According to Article 2 Paragraph 1 indent b) of ieective: ,A ‘public undertaking’ is
any undertaking over which the contracting authest may exercise directly or
indirectly a dominant influence by virtue of thedwnership of it, their financial
participation therein, or the rules which govern & dominant influence on the part of
the contracting authorities shall be presumed whbase authorities, directly or
indirectly, in relation to an undertaking:

! See http://www.te-sostanj.si/filelib/sporoila_za_npefitivitation_for_tenders.pdf
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— hold the majority of the undertaking's subscribaglital, or
— control the majority of the votes attaching targs issued by the undertaking, or

— can appoint more than half of the undertakingtnmistrative, management or
supervisory body.

As mentioned above, TES is the limited liabilityngoany, with Holding Slovenske
elektrarne d. 0. 0. as the sole partner. Holdiray&iske elektrarne d. o. o. (hereinafter
referred to as “HSE”) is a limited liability compafully owned by the Republic of
Slovenia’ The Republic of Slovenia as a state is a contractirauthority (see Article 2
Paragraph 1 indent a) of the Directive). We asstima¢ a dominant influence of the
Republic of Slovenia over TES can be presumed dora@ance with the options listed in
Article 2 Paragraph 1 indent b) of the Directivegselow). As TES is an undertaking,
over which the contracting authority may exercisdaainant influenceTES is the
public undertaking.

The dominant influence in accordance with the stgbparagraph of Article 2 Paragraph
1 Indent b) of the Directive when the contractingtharity (here the Republic of
Slovenia) holds 100 % of the undertaking's subedribapital. This is not exactly the
case of TES and HSE as these are limited liabilitsnpanies which do not have any
subscribed capital. However, the situation is venyilar: where a limited liability
company is “owned” by the only partner he actuadlythe only “shareholder” of the
company, directly executes the dominant influencer dhe company and controls the
whole company.

As to the second subparagraph of Article 2 Pardgdajpndent b) of the Directive, the
Republic of Slovenia is the only subject “owningES and can therefore control all the
votes in the company. The undertaking (TES) islithéed liability company and does
not issue any shares. However, there is only onegreof the company, so we could say
that this partner holds all the shares of the comim the sense of the decision-making
power). Therefore, the Republic of Slovenia asdhly subject owning TES controls all
the “votes”, more precisely, it is the only subjedio makes all the decisions in the
company.

Finally, in respect of the third subparagraph ofidd¢ 2 Paragraph 1 Indent b) of the
Directive, the Republic of Slovenia can — for tteeng reasons as mentioned above —
appoint all of the undertaking's administrative nagement or supervisory body.

To sum it up, the Republic of Slovenia can exercisgominant influence over TES.
There is no other subject which could exercise damt influence over TES, as the only
partner of TES is HSE and the only partner of HSthé Republic of Slovenia.

Article 8 of the Directive refers to Annexes | toof the Directive, which contains the
non-exhaustivdists of contracting entities. Annex Il lists coamdting entities in the
sectors of production, transport or distributioretgctricity and it enumerates 11 Slovene
companies - entities producing, transporting otritigting electricity pursuant to the
Slovene “Energetski zakon”. TES and HSE are naedisHowever, the list is non-
exhaustive anddoes not enumerate all Slovene contracting entities the sector.

B.2) Relevant activities

As stated above, according to Article 2 ParagraphtBe Directive, the Directive should
apply to those contracting entities, which are m@miing authorities or public
undertakings andhich pursue one of the activities referred to in Aticles 3to 7.

% See http://www.hse.si/en/group_tes



Relevant activities connected with the electrieitg described in Article 3, Paragraphs 3
and 4 of the Directive.

On the web of HSE and related companies, TES stagsits principal activity is
generation of electricity and district heating eyet The electricity made in power plants
owned by TES is distributed to the whole Sloveniae: TES supplies electricity to the
network as described in Article 3 Paragraph 3 Ih@¢mf the Directive.

TES thereforeursues relevant activities described in the Artile 3 of the Directive.

In this respect, there is the relevant ruling & Buropean Court of Justice, the Judgment
of the Court (Fourth Chamber) of 10 April 2008 (€&%393/06) in place. According to
this judgment, a contracting entity, within the mieg of the Directive, is required to
apply the procedure laid down in the Directive ofdy the award of contractwhich
relate to activitiecarried out by that entity in one or more of tketsrs listed in Articles

3 to 7 of the Directive.

That is also the case of the assessed contracivibrworks for Unit 6. The assessed
contract should ensure the execution of Civil Wdiksthe main technological plant of
the new 600 MW Unit No. 6 in the Sostanj ThermalvBoPlant Complex. The new unit
of the power plant complex should obviously be usedroduce electricity and provide
it to the electricity network, which should therpply the electricity to the network and
to the public’

B.3) Contract thresholds

The Directive states that it applies only to coctiseof a certain value. Article 16 of the
Directive is read as followsSave where they are ruled out by the exclusiodgticles
19 to 26 or pursuant to Article 30, concerning phesuit of the activity in question, this
Directive shall apply to contracts which have auelkexcluding value-added tax (VAT)
estimated to be no less than the following thredsol

(a) EUR 387 000 in the case of supply and service aotgy
(b) EUR 4 845 000 in the case of works contracts.”

In the document called Invitation for tenderhere is not mentioned the estimated cost
of the contract. However, the aforementioned docunrefers to the web of the
European Bank for Reconstruction and Developmenwvwwebrd.com), where the
“General Procurement Notice” for the project wablmhed. On the web pages of the
European Bank for Reconstruction and Developmdatietis the information, that the
proposed project has the total estimated costvaiguit of EUR 1 100 000 000.

The estimated costs are therefore much higher thamhe minimal value of the
contract required by the Directive.

B.4) Exclusions

The Directive sets forth several exclusions. Inecas contract meets the criteria
mentioned above (contracting entitea® contracting authorities or public undertakings,

% See http://www.hse.si/en/group_tes

* Seehttp://www.hse.si/en/group_teWVith an installed power of 809 MW, the Sostanj ffhal Power Plant
generates, on average, one third of the energyeicduntry... According to the adopted strategietipment
plan of the Sostanj Thermal Power Plant, the 600 Mwit 6 will gradually replace the technologically
obsolete and economically inefficient Units 1, 24&nd 5.

® http://www.te-sostanj.siffilelib/sporoila_za_medifavitation_for_tenders.pdf

5 Seehttp://www.ebrd.com/english/pages/workingwithus/procleetiotices/project/101109a.shtml
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they pursue one of the activities referred to in Articl@ to 7 of the Directive and the
contract is of certain minimal value), but it afatls within the scope of the exclusions
mentioned by the Directive, the Directive should aoply.

In the case of the assessed none of the exclusibaidd apply:
- Article 18, Works and service concessions.

In the case of TES, there will not be awarded amykwor service concession. The
exclusion does not apply.

- Article 19, Contracts awarded for purposes ofatesor lease to third parties.

The Directive should not apply to those contragtarded for purposes of resale or lease
to third parties. In the Invitation for tenders am the HSE or EBRD web pages, no
indication that the contract should be re-sold easkéd to the third party was found.
Presumably, the exclusion does not apply.

- Article 20, Contracts awarded for purposes otlieain the pursuit of an activity as
described in Articles 3 to 7 or for the pursuitsoich activities in a third country.

As mentioned above, TES (as contracting authority)sues activity referred to in
Article 3 Paragraph 3 of the Directive — it supglielectricity to the fixed network
intended to provide a service to the public.

The assessed contract should ensure the executicbivd Works for the main
technological plant of the new 600 MW Unit No. 6tire Sostanj Thermal Power Plant
Complex. The new unit of the power plant complexlsiously to be used to produce
electricity, which should than supply the electsicio the network and to the public.
Consequently, the exclusion does not apply.

- Article 21, Contracts which are secret or requipesial security measures.

According to Article 21, the Directive does not Bpip contracts when they are declared
to be secret by a Member State, when the perforenarfcthe contract must be
accompanied by special security measures in accoedwith the laws, regulations or
administrative provisions in force in the Membeat8tconcerned, or when the protection
of the basic security interests of that MembereSsatrequires.

As far as it could be assessed on the groundseofd¢hbessible documents, the assessed
contract has not been declared to be secret byefilmvFurther, we presume that the
protection of the basic security interests of tHevé&nia does not require that the
Directive does not apply in this case.

We assume that the civil works to be executed co@@ance with the assessed contract
do not have to be accompanied by special secuegsnores in accordance with the laws,
regulations or administrative provisions in forca the Republic of Slovenia.
Presumably, the exclusion does not apply.

- Article 22, Contracts awarded pursuant to interoaal rules.

In the Invitation for tenders or on the HSE or EBRBb pages, no indication that the
contract should be awarded pursuant to interndtinias was found. Presumably, the
exclusion does not apply.

- Article 22a, Contracts in the fields of defenoel @ecurity.

The assessed contract is not the contract to whiittive 2009/81/EC of the European
Parliament and of the Council of 13 July 2009 asplinor is it the contract to which
Directive 2009/81/EC applies pursuant to Articlesl8 and 13 thereof. Consequently,
the exclusion does not apply.



- Article 23, Contracts awarded to an affiliateddemtaking, to a joint venture or to a
contracting entity forming part of a joint venture.

In the Invitation for Tenders or on the HSE or EBRBb pages, no indication that the
contract should be awarded to an affiliated un#teértp to a joint venture or to a

contracting entity forming part of a joint ventuveas found. In the Invitation for

Tenders, TES invited undisclosed number of seaededrs from any contractors, not
only tenders from those contractors who are TESil&ated undertaking, joint venture

or part of a joint venture. Presumably, the exdusioes not apply.

- Article 24, Contracts relating to certain servic@xcluded from the scope of this
Directive.

The assessed contract is not the contract for atheaservices described in Article 24 of
the Directive.The exclusion does not apply.

- Article 25, Service contracts awarded on the asdian exclusive right.

In the Invitation for Tenders or on the HSE or EBR@b pages no indication that the
contract should be awarded to an entity whichgslfita contracting authority within the

meaning of Article 2 Paragraph 1 Indent a) or t@association of contracting authorities
on the basis of an exclusive right which they enmysuant to a published law,

regulation or administrative provision which is qoaible with the Treaty was found. In

the Invitation for Tenders, TES invited undisclogednber of sealed tenders from any
contractors, not only tenders from contractors ware one of the aforementioned
contractors. The exclusion does not apply.

- Article 26, Contracts awarded by certain contiagtentities for the purchase of water
and for the supply of energy or of fuels for thedarction of energy.

The assessed contract could potentially fall witthe scope of Article 26 Indent b) as
TES is contracting entity engaged in the activiferred to in Article 3 paragraph 3 of
the Directive. However, the assessed contracttis wontract for the supply of energy or
fuels for the production of energy. It is the cawtrfor the execution of civil works. The
exclusion does not apply.

- Article 29, Contracts and framework agreementsam@ed by central purchasing
bodies.

The assessed contract was not purchased fromaurgira central purchasing body. The
exclusion does not apply.

- Article 30, Contracts intended to enable activity directly esgub to competition on
markets to which access is not restricted.

Contracts intended to enable an activity mentioimedrticles 3 to 7 to be carried out
should not be subject to the Directive if, in thember State in which it is performed,
the activity is directly exposed to competition amarkets to which access is not
restricted.

The assessed contracttiee contract intended to enable an activity mentioad in
Articles 3 to 7 to be carried out(it should enable the activity mentioned in Aric3
Paragraph 3 to be carried out).

There are several cases, in which contracts intetml@nable the activity concerned to
be carried out should no longer be subject to tinedve according to Article 30:
I.  Member State considers that, in compliance withchet30 Paragraphs 2 and
3, Article 30 Paragraph 1 is applicable to a giestivity. Member State
notifies the European Commission. The Commissiomptada Decision (in
7



accordance with Article 30 Paragraph 6 and withaperiod it provides for)
establishing the applicability of Article 30 Paragh 1.

ii.  Member State considers that, in compliance withchet30 Paragraphs 2 and
3, Article 30 Paragraph 1 is applicable to a giestivity. Member State
notifies the Commission. The Commission does naiptdany Decision
concerning applicability of Article 30 Paragraphvithin the aforementioned
period.

iii. Wherefree access to a given market is presurnadthe basis of the first
subparagraph of Article 30 Paragraph 3 of the [iwvec and where an
independent national authority that is competernh&activity concerned has
established the applicability of paragraph dontracts intended to enable the
activity concerned to be carried out should no &nge subject to the
Directive if the Commission has not established the inapplitgbibf
paragraph 1 by a Decision (...).

iv. The legislation of the Member State concerned piewifor it and the
contracting entity asks the Commission to estabtish applicability of
paragraph 1 to a given activity by a Decision imfoomity with Article 30
Paragraph 6. The Commission adopts a Decisionc@ardance with Article
30 Paragraph 6 and within the period it provides) festablishing the
applicability of Article 30 Paragraph 1 to a givactivity.

v. The legislation of the Member State concerned plewifor it and the
contracting entity asks the Commission to estabtish applicability of
paragraph 1 to a given activity by a Decision imfoomity with Article 30
Paragraph 6. The Commission does not adopt a Dacisbncerning
applicability of Article 30 Paragraph 1 to a givettivity within the
aforementioned period.

vi. The Commission may also begin the procedure foptalo of a Decision
establishing the applicability of paragraph 1 tgigen activity on its own
initiative.

Options i, i, iv, v and vi mentioned above requinat the Commissioadopts a decision

or, at least, that thielember State notifiethe Commission othe contracting entity asks
the CommissionNone of that has happened in the case of the asssbsontract.

As mentioned in an e-mail from Ms. Maria Magdaldimader to Ms. Sabova from ELS
(attached), the Commission has not received anjicagipn for an exemption from the
public procurement rules under Article 30 of therddtive concerning the electricity
sector in Slovenia. Also on the official web sitdgshe Commission there is no mention
of any notification, request or decision concerning Republic of SloveniaTherefore,
the assessed contract cannot be subject to exemyptder Article 30 of the Directive on
the grounds of the reasons listed in options iy iy and vi.

In case of the option iii. mentioned above, theseno need to notify or ask the
Commission and no need for a Decision of the Comionsto be issued. Article 30
Paragraph 1 would in this case be applicable simfign the three conditions stated in

" See http://ec.europa.eu/internal_market/publiaprement/rules/exempt_markets/index_en.htm
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the Directive (last subparagraph of Article 30 Basph 4) are met. The required
conditions are:

- Free access to a given market is presumed on tkes lod the first subparagraph of
Article 30 Paragraph 3 of the Directive (accessatmarket should be deemed not to be
restricted if the Member State has implementedappdied the provisions of Community
legislation mentioned in Annex XIJhis condition can possibly be met as Annex Xl
states that in the field of “PRODUCTION, TRANSMIESN OR DISTRIBUTION OF
ELECTRICITY,” the relevant Community legislation bz implemented and applied by
member states the Directive 96/92/EC of the European Parliamend &f the Council

of 19 December 1996 concerning common rules forintternal market in electricity
which should have already been implemented andeappi the Republic of Slovenia.

- An independent national authority that is competa the activity concerned has
established the applicability of Article 30 Paragta 1 of the Directive We have
thoroughly searched the internet and other mediadoany relevant document issued by
an independent Slovenian authority in respect ef TES 6 project and we have not
found any. Therefore we assert that this condigamt met.

- The Commission has not established the inapplitplaf paragraph 1 by a Decision
As far as we know, there is not such a decisiath®fCommission, the condition is met.

As there is no document of an independent nationaduthority in accordance with
Article 30 Paragraph 4, third sententlee exception mentioned in option iii. above
cannot not apply.

B.5 Conclusion

Directive 2004/17/EC fully applies to the processf awarding of the contract for the
execution of civil works for new 600 MW Unit No. 6in the Sostanj thermal power
plant complex and should have been followed in th@rocess of awarding the
assessed contract.

C) Failure to comply with the Directive

Civil works fall in Category No. 12 of Annex XVII AServices within the meaning of
Article 31). According to Article 31 of the Diregt: “Contracts which have as their
objects services listed in Annex XVII A shall bewaed in accordance with Articles 34
to 597

Therefore, the assessed contract should have beewaaded in accordance with
Articles 34 to 59 of Directive 2004/17/ECHowever, in the awarding process of the
assessed contract for the execution of civil wdokghe main technological plant of the
new Unit 6,Articles 42 and 44 of the Directive were violatedConsequently, some of
the important information about the contract might not have reached all the
tenderers who may have been willing to apply for ta contract.

C.1 Violation of Article 42 of the Directive

Article 42 of the Directive:
“In the case of supply, works or service contratits,call for competition may be made:
(a) by means of a periodic indicative notice agnefd to in Annex XV A, or
(b) by means of a notice on the existence of afgqraion system as referred to in Annex
XIV; or
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(c) by means of a contract notice as referred tdmmex Xl A, B or C

In the case of TES, neither the periodic indicatietice, nor the notice on the existence
of a qualification system was published as requimgdtrticle 42 of the Directive. In the
Invitation for tenders, TES claimed it had publigl®eGeneral Procurement Notice on the
EBRD websites fyww.ebrd.con). The only notice concerning Sostanj which was
published on the EBRD websites dates back to NoeerSth 2018 However, the
important information which should be part of then@act Notice for open procedures
according to Annex XlII A of the Directive have lbeemitted in the very notice (and
also in the Invitation for tenders). We can demaist the violation of the relevant
provisions of the Directive on the grounds of fallng examples of missing information:

- main terms concerning financing and payment and¢terences to the provisions in
which these are contained (indent 13 of Annex Al

- period during which the tenderer is bound to kegen his tender (indent 16 of
Annex XIII A),

- criteria referred to in Article 55 to be used &ward of the contract: ‘lowest price’ or
‘most economically advantageous tender’; Critegpresenting the most economically
advantageous tender as well as their weightingwirere appropriate, the order of
importance of these criteria shall be mentioned revhiliey do not appear in the
specifications (indent 18 of Annex XIII A),

- name and address of the body responsible forahapel, where appropriate, mediation
procedures; precise information concerning timatéinfor lodging appeals, or, if need
be, the name, address, telephone number, fax nusmuhere-mail address of the
department from which this information may be ofeal (indent 20 of Annex XIII A).

- date of dispatch of the notice by the contracemgity (indent 21 of Annex XIII A).
(Note: the notice was not dispatched to the Office Official Publications of the
European Communities at all — see Atrticle C.2 of tomplaint.)

Due to the omissions listed above, TES violated Acte 42 of Directive 2004/17/EC.

C.2 Violation of Article 44 of the Directive

According to Article 44 Paragraph 2 of Directived2017/EC: The notices referred to in
Articles 41, 42 and 43 shall be published in acemrck with the technical characteristics
for publication set out in point 1(a) and (b) ofrax XX

According to Annex XX, point 1(a):Notices referred to in Articles 41, 42, 43 and 63
must be sent by the contracting entities to thec©ffor Official Publications of the
European Communities in the format established rbhplementing measures to be
adopted by the Commission in accordance with tloeguture referred to in Article 68
Paragraph 2. (..”)

TES has not sent its notice referred to in Article42 of the Directive to thevOffice for
Official Publications of the European Communities.Consequently, TES violated
Article 44 of the Directive.

D) Transposition and implementation of the Directie

8 http://www.ebrd.com/english/pages/workingwithusiurement/notices/project/101109a.shtml
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D.1 Slovene Act on Public Procurement in the waternergy, transport and postal
services sector (the Public Procurement Act) andstapplication to the assessed
contract

The Slovene Act on Public Procurement in the waéerergy, transport and postal
services sector (Zakon o javnem r@mgu na vodnem, energetskem, transportnem
podraju in podra@ju postnih storitev, Uradni list RS, St. 128/06/08 34/08, 19/10;
hereinafter referred to as “the Public Procurenmfeett) lays down mandatory actions
required from contracting entities and tenderersmdwarding public supply, works and
services contracts in the sector of water, trarispod postal services. According to its
Article 1 Paragraph 2, it transposes Directive 200/EC into the legal order of the
Republic of Slovenia.

In its Article 3 paragraph 5, the Public procuremA@nt defines the conditions under
which it applies. Among others, the Act should gpjal contracting entities, which are
public contracting authorities or public undertajsnand which pursue one of the
activities referred to in Articles 5 to 9 of the g Procurement Act. According to
Article 2 indent 10 of the Public procurement Agiublic undertaking is gny
undertaking over which the contracting authoritrasy exercise directly or indirectly a
dominant influence by virtue of their ownershiptptheir financial participation therein,
or the rules which govern it. A dominant influence the part of the contracting
authorities shall be presumed when these authsritigectly or indirectly, in relation to
an undertaking:

- hold the majority of the undertaking's subscrilcagital,
- control the majority of the votes attaching t@uss issued by the undertaking, or

- can appoint more than half of the undertaking@manistrative, management or
supervisory body.

This definition of public undertaking introduced Kye Public Procurement Act is in
compliance with Directive 2004/17/EC. Also the degsen of the relevant activity in
the field of electricity as laid down by the Direet can be found in Article 5 Paragraph 3
of the Public Procurement Act. In this respect,caa conclude that the Directive was
correctly transposed.

The aforementioned implies that according to the Pholic Procurement Act, the
assessed contract for civil works by TES was subjeboth to the Directive and to the
Public Procurement Act (as to the reasons for which the contract is stiltgeDirective
2004/17/EC — see Chapter B.1 of this complaint\weleer, in the Invitation for tenders,
TES has stated, that the subject tender is noblcperocurement tender in the sense of
the Slovenian Public Procurement Law, since uniderddw of the Republic of Slovenia
the Employer is not a contracting entity in thesgeof public procurement and is not
obliged to follow the valid regulations of the PigldProcurement Act and the Auditing of
Public Procurement Procedures Act (see note iemldeof the Invitation for tenders). On
the grounds of all the aforementioned argumentschaien that this assertion is false.
Both the Directive and the Slovene Public Procurenmg Act do apply to the assessed
contract for civil works for TES. However, none of them has actually been applied.

D.2 Slovene Act on Public Procurement in the waterenergy, transport and postal
services sector (the Public Procurement Act) and amsposition of Articles 42
and 44 of the Directive

Article 42 of the Directive was transposed by A#i&9 of the Slovenian Public
Procurement Act which states that contract notglesuld be in the format of standard
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forms and that all contracting entities are bounduse the standard forms set out in
Commission Regulation No 1564/2005 df Beptember 2005 establishing standard
forms for the publication of notices in the framelwof public procurement procedures
pursuant to Directives 2004/17/EC and 2004/18/E@hefEuropean Parliament and of
the Council.

Therefore, Article 42 of the Directive has been coectly transposedto the Slovene
legal order.TES has violated both Article 42 of the Directive ad Article 59 of the
Slovene Public Procurement Act.

Article 44 of the Directive was transposed by Agdid¢7 of the Public Procurement Act
which states that contracting entities should gengublication to the Office for Official
Publications of the European Communities and tgtbeurement portal contract notices
for all public contracts which have estimated vderecluding value added tax) of certain
amount (minimally EUR 422 000 for public supply as®tvice contracts).

We assume, that Article 44 of the Directive has nobeen fully and correctly
transposed into the Slovenian legal orderas the Directive requires the notices dtr
contracts (which have as their objects servicésdign Annex XVII A) to be send to the
Office for Official Publications of the European i@munities. The Directive does not
give Member States any space to lay down threshdlis member states have to oblige
contracting authorities and public undertakingseadall the notices to the Office for
Official Publications of the European Communities.

Anyhow, the assessed contract has estimated vélg&JR 1 100 000 000. Therefore,
Article 17 of the Public Procurement Act should lgpi it anyway. According to the
Slovene Public Procurement Act, TES was requiredetad the contract notice for the
assessed contract to the Office for Official Pudilmns of the European Communities.
That means that TES did not only violate Article 44of the Directive, but also Article
17 of the Public Procurement Act.

D. 3 Implementation of Directive 2004/17/EC

The correct implementation of the EC law includeswing of the adequasgplication
of the relevant measures and effectwtorcementof the observance of the measure.

Directive 2004/17/EC was transposédnto the Slovenian legislation, but it was not
properly implemented. In the case of the contractdr civil works for the TES, the

Republic of Slovenia did not enforce that the mandary procedures laid down by

the Directive and by the Public Procurement Act ardollowed.

Also, the Slovene legal order does not contain Emgal tool which would enable
individuals to demand the enforcement of the Pubtmcurement Act.

Article 105 of the Public Procurement Act lays dowmat the body competent for the
detection of misdemeanours of contracting entisbsuld be the National Review
Commission for Reviewing Public Procurement ProcesluHowever, this body does not
examine contracts on its own initiative, but onljiem it receives an “audit claim”.
According to Article 9 Paragraph 1 of the Slovenadiing of Public Procurement
Procedures Act (hereinafter referred to as “APPPA&N audit claim may be submitted
by any individual who showed or shows intereshia¢ontract awarding procedure and
demonstrates in all probability to have sufferedcould suffer damage due to the act of

° Although we assert that not all the provisions & irective were transposed correctly, for exampke th
transposition of the Article 44 of the Directive wagperfect.
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the contracting entity, stated in the claim as lgean infringement by the contracting
entity in the public contract awarding proceddire.

As arises from the foregoing, not everybody istldito submit the audit claim, but only
a person who can demonstrate in all probabilitiidgee suffered or could suffer damage
due to the act of the contracting entity. At theneaime, this person must show or must
have showed interest in the contract awarding phaee These conditions are very
restrictive and allows only a very small group abgcts to submit an audit claim, in
fact, these are only the subjects to which therashtould be awarded (tenderers). Other
people (and most of the public) have no optionforee that the law is abided.

Article 9 Paragraph 2 of APPPA adds thahtn an act of the contracting entity poses or
could pose a threat to the public interest, an agthim may be issued also by the State
Prosecutor’s Office of the Republic of Sloveni&, thinistry competent for finance or the
office competent for the protection of competitidhe authorities referred to in the
preceding paragraph may issue an audit claim at ame in the course of procedure,
but not later than upon the finality of the decision a public contract award or the
recognition of qualifications.

We do not have any information that any of the exientioned bodies have issued an
audit claim. We assert that awarding the contrdsuch a value when not following the
Directive and the Slovene legal order always pomethreat to the public interest.
Article 9 Paragraph 2 of APPPA says, that the aaldiim may be issued. The listed
public authorities do not have the obligation tbrsit it. Therefore, APPPA does not
entirely and properly ensure that the Public Procuement Act (and consequently
Directive 2004/17/EC) will be abided.

The public authorities listed in Article 9 Paragnabof the APPPA had chance to submit
an audit claim, but they did not submit it. They diot make use of the possibility given
to them in APPPA to help enforce the observanctheflaw. Therefore, these public

authorities (The Office of the State Prosecutor €@nof the Republic of Slovenia,

Ministry of the Economy of The Republic of Sloverdad the Competition Protection

Office of the Republic of Slovenia) did not actcompliance with the EC law as they did
not make any effort to enforce its observance.

To conclude it, the Republic of Slovenia has tranggsed Directive 2004/17/EC and it
also laid down some options how to enforce its appation. However, existing tools
are not sufficient, as in some cases Directive 2004/EC is not applied and the
public authorities do not enforce its application(they do not enforce it and they do not
have the legal obligation - stipulated in the leg@k - to enforce it).

Directive 2004/17/EC was not correctly implemeniedhe Republic of Slovenia as the
Republic of Slovenia does not enforce the applicatif the Directive:

- the competent state authorities (The Office af Btate Prosecutor General of the
Republic of Slovenia, the Ministry of the Econonfy Bhe Republic of Slovenia and the
Competition Protection Office of the Republic ob®nia) did not use the mechanism
laid down by Slovene law (article 9 Paragraph 2BPPA) and did not submit an audit
claim to the competent body (Review CommissionRawviewing Public Procurement

Procedures),

- Slovene legal system does not contain a proceslieh would enable members of the
public to enforce observance of the Directive in@ete cases,

- the Slovene legal system does not contain a guveewhich would oblige public
authorities to enforce the use of the Directivéi¢kr 9 Paragraph 2 of APPPA only gives
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public authorities the possibility to submit an gudiaim, but it does not oblige them to
do so).

D.4 Violation of Directive 2004/17/EC by the Repulit of Slovenia

As stated above, we assert that the Republic afeBla violated the EC law as it has not
properly and fully implemented Directive 2004/17/EC

The Republic of Slovenia did not enforce the obaece of the Directive (or of the legal
act which transposed the Directive) and it did feote the contracting authority (public
undertaking) to abide the Directiviloreover, we would like to emphasize, that the
subject which did not follow the Directive and thenational law transposing the
Directive was the Republic of Slovenia itselfs the Republic of Slovenia is the only
subject controlling the contracting entity TES (through the mediation of HSE).

We believe that the breach of the EC law is padity significant in this case as it is the
Republic of Slovenia itself who does not follow a&n legislation and the legislation of
the European Union.

E) Summary

1. Directive 2004/17/EC and Slovene Public Procureent Act should have been
applied to the contract for the execution of civilworks for the main technological
plant of the new Unit 6 of the SoStanj power plant.

TES — Termoelektrarna Sostanj d. 0. 0. — which twa@ward the contract, is the public
undertaking, as the Republic of Slovenia executesiidant influence over it. The
assessed contract relates to an activity carrigdirodhe sector listed in Articles 3
Paragraph 3 Indent b) of the Directive (supply af eectricity to a network). The
contract has got estimated value of EUR 1,100,@@#hd none of the exclusions laid
down in Articles 19 to 26, Article 29 or Article 38f the Directive should apply to it.
Therefore, the awarding process should have followdethe rules laid down by
Directive 2004/17/EC.

2. However, the awarding process of the contract wat in compliance with the
Directive. Articles 42 and 44 of the Directive wermlated, as TES did not publish
proper contract notice containing all the inforraatirequired by Article 42 of the
Directive and also did not send the notice to tligc® for Official Publications of the
European Communities as required by Article 4hefDirective.

TES also violated Slovene Public Procurement Atictvtransposes the obligations laid
down in Articles 42 and 44 of the Directive. (Altihgh Article 44 was not transposed
fully and correctly - see Chapter D.2 of this Coaipi)

3. The Republic of Slovenia did not enforce the obsvance of Directive 2004/17/EC
and Public Procurement Act.

4. Furthermore, in the legal order of the RepubfiSlovenia, there are not proper and
sufficient tools to enforce the observance of thee@ive (for example if the public
authorities do not act of their own will, membefgtee public do not have any chance to
start a procedure in front of an authorized offiodess they are tenderers).

As the issue is very serious, we entreat the Comrmisn to start the infringement
procedure as soon as possible, in the interest ofi #he citizens of the European
Union.
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9. As far as possible, specify the provisions of Camity law (treaties, regulations,
directives, decisions, etc.) which the complairamtsiders to have been infringed by the
Member State concerned:

- Directive 2004/17/EC of the European Parliament ahthe Council of
31 March 2004 coordinating the procurement procesiuof entities
operating in the water, energy, transport and psstaices sectors

10. Where appropriate, mention the involvement of a @omity funding scheme (with
references if possible) from which the Member Statecerned benefits or stands
to benefit, in relation to the facts giving risetbh@ complaint:

The investor of the TES project is to benefit timamcial support from the
European Investment Bank (EIB) in the amount of ERER million and

from the European Bank for Reconstruction and Dmyekent (EBRD) in

the amount of EUR 100 million.

11. Details of any approaches already made to the Cesiom's services (if possible,
attach copies of correspondence):

Ms. Sabova (ELS) has sent an e-mail to the Comanisisi ask whether
there was not an exemption for Slovenia accordmgAtticle 30 of

Directive 2004/17/EC. She has received an e-mamfrMs. Maria

Magdalena Toader, who has claimed that the Comomis§ias not
received any application for exemption from thelmuprocurement rules
under Article 30 of Directive 2004/17/EC concernthg electricity sector
in Slovenia (the e-mail of Ms. Toader is attachethis complaint)

12. Details of any approaches already made to othern@omty bodies or authorities
(e.g. European Parliament Committee on Petitionsfofiean Ombudsman).
If possible, give the reference assigned to the ptaimant's approach by the
body concerned:

None

13. Approaches already made to national authoritiegtisdr central, regional or local
(if possible, attach copies of correspondence):

13.1 Administrative approaches (e.g. complaint to thdevant national
administrative authorities, whether central, regloor local, and/or to a
national or regional ombudsman):

None
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13.2 Recourse to national courts or other procedureg. (arbitration or
conciliation). (State whether there has alreadynteeeéecision or award and
attach a copy if appropriate):

None

14. Specify any documents or evidence which may be #tdmmin support of the

complaint, including the national measures conafatach copies):

e-mail from Maria Magdalena Toader, Commission péaemne, to Ms.
Sabova,

Invitation for tenders, Slovenia, Unit 6 Sostargrthal power plant, civil
works for main technological plant of unit 6 thetpawer plant Sostan;j,
18th January 2011

Slovene Act on Public Procurement in the water rgnetransport and
postal services sector (Zakon o javnem dangu na vodnem,
energetskem, transportnem paguon podra@ju postnih storitev

Slovene Auditing of Public Procurement Procedures A

15. Confidentiality (tick one box):

X

16.

"I authorise the Commission to disclose my idgntin its contacts with the
authorities of the Member State against which timapaint is made."”

"l request the Commission not to disclose my ignn its contacts with the
authorities of the Member State against which tiragaint is made."

Place, date and signature of complainant/repreibesita

Ljubljana, 2 November 2011

/&m Gk

Lidija Ziveie
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